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PUBLIC PARTICIPATION  
IN LAND USE PROCESSES 
Author: Wilford H. Sommerkorn 

Utah Land Use Ins tute 
Introduc on 

Public par cipa on in local decision-making is fundamental to democracy.  In ma ers that affect the 
character of the community in which they live, ci zens feel they should have a say.  Accordingly, as Yale 
Law School Professor Anika Singh Lemar has noted, “No other local government func on, whether 
budge ng, policing, or educa on, features or priori zes public par cipa on to the degree seen in land 
use law.”  

In most states and communi es, the requirement for public input is in the form of a public hearing.  
While long considered the standard for gathering input from the community’s ci zens, public hearings 
do have their problems.  This review will summarize the background of requirements for public 
involvement in land use processes, the legal requirements for such, and ways to enhance and guide it. 

Those reviewing this may also be interested to read other topical summaries of Utah land use law at the 
Land Use Library at utahlanduse.org.  A video of a presentation by the author of this article is also 
available there. 
 
This summary includes changes made to the code by the 2023 General Session of the Utah State 
Legislature. 
 

1. Relevant Law 
a. Background 

i. U.S. Department of Commerce in 1924 released A Standard State Zoning Enabling Act, a 
model for state legislatures to adopt into state codes to enable zoning and land use 
regula on by local governments. A revised version was released in 1926. 
1. Sec on 4 of the Standard Act sets forth the procedure for local governments to adopt 

zoning regula ons, with the following caveat: “However, no such regula on, restric on, 
or boundary shall become effec ve un l a er a public hearing in rela on thereto, at 
which par es in interest and ci zens shall have an opportunity to be heard.”  The 
adop on of land use ordinances is considered to be a policy, or legisla ve, ac on. 

2. Sec on 7 of the Standard Act addresses the process for variances, special excep ons, 
and appeals.  These are more in line with what is considered today to be administra ve 
ac ons, where the rules and standards adopted in the codes and ordinances are applied 
to specific land use proposals or applica ons.  In these situa ons, the Standard Act says, 
“All mee ngs of the board shall be open to the public.” It also says, “The board … shall … 
give public no ce thereof, as well as to the par es in interest… .”  It does not require the 
holding of a public hearing. 

3. The Standard Act’s dis nc on between zoning (legisla ve) decisions and adjustment 
(administra ve) decisions comports with administra ve law’s dis nc on between 
legisla ve and adjudica ve (administra ve) proceedings. Zoning adop on and changes 
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implicate broader interests. Adjudica ve (administra ve) proceedings, applying a 
generally applicable standard to a single parcel, present narrower issues.i 

4. The Utah State Legislature adopted the Standard Zoning Enabling Act for municipali es 
into the Utah State Code virtually as wri en in 1925 (the enabling act for coun es was 
not adopted un l the 1941)ii.  With numerous amendments and modifica ons, it has 
served as the basic land use enabling model for local governments since. 

5. In 1927, the Department of Commerce released the companion Standard City Planning 
Enabling Act, to encourage communi es to prepare and adopt a master (general) plan 
prior to adop on of zoning.  Adop on of the Planning Act was more limited by states 
than the Zoning Enabling Act, but a number of its provisions were incorporated in many 
state codes, including Utah’s.  Sec on 7 of the Planning Act includes this provision 
regarding a community master (general) plan: “Before the adop on of the plan or any 
such part, amendment, extension, or addi on the commission shall hold at least one 
public hearing thereon…” 

b. Current Utah Statutory Regula ons 
i. For legisla ve ac ons (general plan, land use ordinance, rezoning): 

1. Planning Commission required to hold one public hearing prior to recommending any 
general plan or amendment.iii 

2. Planning Commission required to hold one public hearing prior to recommending any 
land use regula on or amendment.iv 
ii. For administra ve ac ons (land use applica ons, to be reviewed by a designated 

Land Use Authority): 
1. No public hearing required by Utah state code. 
2. If the Land Use Authority, which is the en ty charged with making 

administra ve land use decisionsv, is a public body, all delibera ons and 
ac ons must be taken in an open, public mee ngvi. 

3. In 2023, the Utah State Legislature passed SB174 which includes a required 
process for all local en es to follow in review and approval of subdivision 
plats for single-family dwellings, two-family dwellings, and townhomes.  The 
new code includes a provision that in reviewing a preliminary plat applica on, 
the land use authority may receive public comment and may hold one public 
hearingvii. 

iii. For land use appeals, to be reviewed and determined by a designated Appeal 
Authority: 
1. No public hearing required by Utah State Codeviii. 
2. If the Appeal Authority is a public body, all mee ngs and ac ons must be 

taken in an open, public mee ngix.  
iv.   No ce to the public: 

1. SB43 passed in the 2023 Utah Legisla ve session: 
a. Establishes two general categories for providing no ce to the public of 

government ac ons – Class A and Class B 
b. Each specifies the ac ons that are required, such as pos ng to websites, 

pos ng in public loca ons, the form and content of no ces, and meliness 
of no ces.  The primary difference between Class A and Class B no ces is 
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where no ces are required to be posted, with Class B no ces s pula ng 
pos ng in areas designated by the proposed ac on. 

c. Each category of land use ac on in LUDMA is iden fied with a 
requirement for either a Class A or Class B no ce (see spreadsheets a er 
endnotes). 

c. Third Par es – Not Necessarily “the Public”. 
i. Some third par es have protected property interests in an administra ve ma er and 

thus have a right to be heard apart from the general public’s right.  It must be noted 
that even if a public hearing is not provided for, these individuals or en es may have 
a due process right to par cipate. 
1. For example, if a variance from the side yard setback of a lot is requested, the 

appeal authority should normally no fy the affected abu ng property owner 
who shares the property line involved and provide no ce of the ma er and a 
chance to be heard. 

2. If a person has no protected property interest in a ma er, they do not have the 
right to demand to be heard.x  The Utah Supreme Court held this to be the case, 
sta ng that an en ty could even be denied the right to be heard in a hearing 
involved in an appeal which that en ty ini ated.  The en ty wishing to be heard 
had no property interest and therefore was not en tled to be heard at their own 
appeal.xi   

3. Other examples of an en tled third party might be a canal company whose canal 
crosses a subdivided parcel if the company is commen ng to protect the interests 
in their easement; the occupants of land abu ng the parcel involved in a 
proposed condi onal use where their comments relate to the reasonable 
condi ons which might be imposed to mi gate the reasonably an cipated 
detrimental effects of that condi onal use; or the owner of property that may 
need to be taken by eminent domain if a project is approved.   

4. While this considera on should not be taken to allow public comment on any 
issue, it is recommended that no ce and hearing be provided if a person who 
wishes to par cipate could reasonably argue that they have a protected property 
interest in the outcome.  When dealing with civic rights, it is probably be er, in 
most situa ons, to err on the side of allowing par cipa on. 

ii. Remember that just because a public hearing is not required, the land use or appeal 
authority may, under its own rules and format, allow for some discussion with those 
a ending a public mee ng.  Such an exchange can at mes allow for needed insights 
and is not prohibited in the state code.  If not prohibited by the local body’s rules and 
procedures, what comment may be allowed would be up to the person chairing the 
mee ng and/or a majority of the body holding the mee ng.  Also, if the applicant or 
some other party to the hearing wishes to call on witnesses or others to comment, 
they normally would have that opportunity. 

iii. It is sure, however, that those whose interest in the ma er is shared with the general 
public or a large part of the community do not have a protected property interest in 
the outcome and are not en tled to par cipate and do not have standing to 
challenge an administra ve decision.xii 
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2. The Challenge of Public Hearings 
a. For Legisla ve Ac ons 

i. Utah State Code requires only one public hearing to be held by the Planning 
Commission prior to it making its recommenda on to the governing body. 

ii. A endance and commen ng at public hearings has been demonstrated to not be 
representa ve of the overall communityxiii. 

iii. Other engagement methods shown to increase broader public involvement, achieve 
more representa ve input 
1. Public open houses 
2. Focus group mee ngs 
3. On-line forums, comment spaces 
4. Emailed informa on asking for return comments 
5. Public opinion surveysxiv 

b. For Administra ve Ac ons 
i. Hearings for administra ve ac ons are not required by Utah State Code.  However, 

many local ordinances do require public hearings for such ac ons.  This may be a 
result of a general percep on that all government ac ons should be transparent and 
open to public scru ny and comment. 

ii. Administra ve ac ons, however, are more narrowly focused to the determina on of 
compliance of an applica on for a single or small number of proper es with adopted 
requirements and standards of the land use ordinances.  If hearings are even 
warranted or held, they should be focused on gathering facts and informa on to 
determine compliancexv. 

iii. Most public hearings generally solicit statements of opinion and uninformed “facts,” 
however, which are not conducive or relevant in making an administra ve 
determina on.  Rulings by the Utah Appellate Courts have clearly stated that the 
opinions or consent of neighbors or the public are not appropriate factors to be 
considered in administra ve ac onsxvi. 

3. A Two-Tiered Public Input Process 
a. Consider establishing two separate public input processes for local land use ac ons – 

one for legisla ve ac ons, another for administra ve ac onsxvii. 
i. For legisla ve ac ons (general plans, ordinance adop ons, property zoning, 

annexa ons), outline a broader plan for public engagement, including such things as 
open houses, on-line forums, websites that allow comments, focus groups, public 
surveys, and others.  To comport with state code requirement, hold one or more 
public hearings. 

ii. For administra ve ac ons (land use applica ons for condi onal uses, subdivisions, 
site plans, etc.) where it is determined that an opportunity for public engagement 
may be appropriate or desirable, provide for an “administra ve hearing,” as no public 
hearing is required nor prohibited by state code.  Establish rules for such 
administra ve hearings whereby par cipa on is open to the applicant and to those 
who may be directly impacted by the land use applica on (such as neighboring 
property owners); require that informa on provided in such hearings be based on 
demonstrable facts or informa on that can help inform the land use authority about 
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the compliance of the applica on with standards and rules established in local codes 
and ordinances. 

 

 
i Ibid. 
ii Overview and History of Utah Zoning Law; J. Craig Smith, Smith Hartvigsen PLLC; April 2014 
iii Utah Code Annotated 10-9a-404(1); 17-27a-404(1) 
iv Utah Code Annotated 10-9a-502(1)(b); 17-27a-502(1)(b) 
v Utah Code Annotated 10-9a-103(30); 17-27a-103(34) 
vi Utah Code Annotated 52-4 
vii SB174 Code Sec on 10-9a-604.1(7); 17-27a-604.1(7) 
viii Utah Code Annotated 10-9a-7; 17-27a-7 
ix Utah Code Annotated 52-4 
x See Mon cello Alliance v. San Juan County, 2022 UT 10 f.10 as well as ¶¶ 17-40. 
xi Id. 
xii Specht v. Big Water Town, 2007 UT App 335. While this case deals with “standing” and not with specific protected 
property interests, if Specht had had such a protected interest, his standing would have been established.  For a 
more detailed descrip on of the difference between standing and due process rights, see Mon cello Alliance, 
referred to above.  All who have protected interests have standing, but all who have standing do not have 
protected interests.  The Specht decision helps us understand who might be en tled to par cipate, as it deals with 
the broader issue of standing and found that Specht was not en tled to be heard under that standard.    
xiii Neighborhood Defenders: Par cipatory Poli cs and America’s Housing Crisis; Katherine Levine Einstein, Boston 
University, et.al.; Cambridge University Press; 2020 
xiv h ps://www.flashvote.com/case-study-elected 
xv Zoning Hearings: Knowing Which Rules to Apply; David W. Owens, Professor, School of Government, University of 
North Carolina; January 1997 
xvi h ps://propertyrights.utah.gov/find-the-law/appellate-decisions/davis-county-v-clearfield-city/;  
h ps://cite.case.law/p2d/626/440/ (Thurston v. Cache County) 
xvii Inspired by a bill before the 2023 Montana State Legislature, SB382 The Montana Land Use Act; 
h ps://leg.mt.gov/bills/2023/billpdf/SB0382.pdf  see Sec on 6 and Sec on 22 
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