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PART I - SELECTED UTAH CODE (LUDMA) PROVISIONS
REGARDING APPEAL AUTHORITIES (with Questions and Practice Points)

Effective 5/3/2023
10-9a-103 Definitions.
As used in this chapter:

(5) “Appeal authority” means the person, board, commission, agency, or other body
designated by ordinance to decide an appeal of a [land use] decision of a land use application /§ 10-9a-701] or a
variance [§ 10-9a-702].

Questions:
1. Can an appeal authority be one individual?
Can an appeal authority be a 9-member Board of Adjustment?
Is there a minimum or maximum number of members of an appeal authority?
Is there a default number of members?
How is the appeal authority designated?
In what type of documentation?
Adopted by what body?
What is the purpose of an appeal authority?
Can an appropriate person appeal the decision about a land use application to an appeal authority?
. According to what section of LUDMA?
. Can an appropriate person appeal a municipality’s land use regulations by submitting a variance
request to an appeal authority?
. According to what section of LUDMA?
13. Does a municipality have to call its appeal authority a “Board of Adjustment”?
14. Can a municipality name its appeal authority whatever is wants to?
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Practice point:
e Make sure your municipal council adopts by ordinance (to be codified into your municipal code) the
rules regarding the number of members of and the name of your appeal authority.

(28) “Land use applicant” means a property owner, or the property owner’s designee, who submits a land use
application regarding the property owner’s land.

Questions:

15. Can an applicant be someone other than the property (land) owner?

16. If the applicant is a designee of the property owner, how does the municipality document the
authority of the designee to act for the property owner?

17. Are there methods other than a property owner’s affidavit to document the authority of the designee
to act for the property owner?

Practice points:

e Make sure your land use applications collect the name and other critical information about the
property owner and any designee of the property owner.

e Make sure you require a property owner’s affidavit and/or another method to document the
authority of the designee to act for the property owner.




(29) “Land use application” [applying the rules]:
(a) means an application that is:
(1) required by a municipality; and
(i1) submitted by a land use applicant
to obtain a land use decision; and
(b) does not mean an application to enact, amend, or repeal a land use regulation.

Questions:

18. Is a property owner or property owner’s designee the only type of person who can submit a land use
application?

19. When a land use applicant submits a land use application, is he asking to do something with his land
allowed by the municipality’s land use regulations in effect at that time?

20. As a general rule, is the land use applicant entitled to a positive land use decision by the land use
authority if his land use application complies with all the requirements of the municipality’s land use
regulations in effect at that time [see §§ 10-9a-509 and 10-9a-509.5]?

21. Is a land use application process an administrative process or a legislative process?

22. Why is an application to enact, amend, or repeal a land use regulation (“land use regulation
amendment application) not a land use application?

23. Is a land use regulation amendment application process an administrative process or a legislative

process?

Practice points:

e Make sure that each land use application is for a specific subdivision, site plan, conditional use
permit, and/or other type of application for a specific use allowed in the zone in where the property
is located.

e Remember that land use applications are administrative processes.

(30) “Land use authority” means:
(a) a person, board, commission, agency, ot body,
including the local legislative body,
designated by the local legislative body
to act upon a land use application; or
(b) if the local legislative body has not designated a person, board, commission, agency, or body,
the local legislative body.

Questions:

24. Can a land use authority be one individual?

25. Can a land use authority be a 7-member Planning Commission?

26. Who designates the land use authority (to act upon land use applications)?

27. Who is the automatic default land use authority if a land use authority is not designated?

28. Does your municipality designate the planning commission as the land use authority for certain types
of applications?

Practice point:

e Make sure your municipal council adopts by ordinance (to be codified into your municipal code) the
rules for your land use authority, including the rules regarding the number of members of the land
use authority.




(31) “Land use decision” means an administrative decision of a land use authority or appeal authority
regarding:

(a) a land use permit; or

(b) a land use application.

[Prior version of definition, before 5/4/22:
(31) “Land use decision” means an administrative decision of a land use authority or appeal authority
regarding:

(a) a land use permit;

(b) a land use application; or

(c) the enforcement of a land use regulation, land use permit, or development agreement.|

[See the Fuja v. Woodland Hills (Utah Court of Appeals) case summary in Part I11]

Questions:

29. Is a property owner or property owner’s designee the only type of person who can submit a land use
application?

30. When a land use applicant submits a land use application, is he asking to do something with his land
allowed by the municipality’s land use regulations in effect at that time?

31. As a general rule, is the land use applicant entitled to a positive land use decision by the land use
authority if his land use application complies with all the requirements of the municipality’s land use
regulations in effect at that time [see §§ 10-9a-509 and 10-9a-509.5]?

32. Is a ]land use application process an administrative process or a legislative process?

33. Why is an application to enact, amend, or repeal a land use regulation (“land use regulation
amendment application”) not a land use application?
34. Is a ]land use regulation amendment application process an administrative process or a legislative

process?
35. Does a land use decision include the enforcement of a land use regulation (as opposed to a land use

application)?

Practice points:

e Remember that land use decisions are administrative decisions.

e Remember that the enforcement of a land use regulation is not (no longer0O an administrative
decision.

(32) “Land use permit” means a permit issued by a land use authority.

Question:
36. Is a conditional use permit a land use permit /[see §§ 10-9a-507]?

Practice points:
e Make sure that each permit complies with all the municipality’s land use regulations (before it is
issued).



(33) “Land use regulation” /making the rules]:
(a) means a legislative decision
enacted by ordinance, law, code, map, resolution, specification, fee, or rule
that governs the use or development of land;
(b) includes the adoption or amendment of a zoning map or
the text of the zoning code; and
(c) does not include:
(1) a land use decision of the legislative body acting as the land use authority,
even if the decision is expressed in a resolution or ordinance; or
(i1) a temporary revision to an engineering specification that does not materially:
(A) increase a land use applicant’s cost of development compared to the existing specification; or
(B) impact a land use applicant’s use of land.

Questions:

37. Does a land use regulation have to be adopted by ordinance?

38. In what other ways can a land use regulation be adopted?

39. Land use regulations govern the use or development of [fill in blank].

40. Is a zone change a land use regulation or a land use application?

41. Is a text amendment to your subdivision code, zoning code, or other land use code a land use
regulation or a land use application?

42. Is a temporary revision to an engineering specification (that does not materially increase costs or
impacts) a land use regulation?

Practice points:

e Make sure that each land use regulation is enacted by ordinance, law, code, map, resolution,
specification, fee, or rule, as applicable.

e Remember that adopting land use regulations is a legislative process.

(34) “Legislative body” means the municipal council.

Questions:
None.

Practice points:
None.

(68) “Substantial evidence” means evidence that:
(a) is beyond a scintilla; and
(b) a reasonable mind would accept as adequate to support a conclusion.

Questions:

43. How much is a scintilla?

44. Is it less than a preponderance?

45. What is the best way to ensure that there is adequate evidence to support a conclusion?

Practice point:
e Make sure to create a record that has substantial evidence.



(74) “Zoning map” means a map,
adopted as part of a land use ordinance [therefore, a legislative change],
that depicts land use zones, overlays, or districts.

Questions:

46. Does a regular zoning map change (from one zone to another) need to be adopted by ordinance?

47. Does an “overlay zoning map change” (adding an overlay zone to/over the existing zone) need to be
adopted by ordinance?

Practice points:
e Make sure that each (regular and overlay) zoning map change is adopted by ordinance.
e Remember that each zoning map change is a legislative process.

Amended by Chapter 16, 2023 General Session
Amended by Chapter 327, 2023 General Session
Amended by Chapter 478, 2023 General Session

Part 7
Appeal Authority and Variances

10-9a-701 Appeal authority required -- Condition precedent to judicial review -- Appeal authority duties.
(D
(a) Each municipality adopting a land use ordinance shall, by ordinance, establish one or more appeal
authorities.
(b) An appeal authority described in Subsection (1)(a) shall hear and decide:
(1) requests for variances from the terms of land use ordinances;
(i1) appeals from land use decisions applying land use ordinances; and
(ii1) appeals from a fee charged in accordance with Section 10-9a-510 [fees associated with land use
applications and building permits, etc.].
(c) An appeals authority described in Subsection (1)(a) may not hear an appeal from the enactment of a land
use regulation [appeal/judicial review to district court; see § 10-9a-801].
(2) As a condition precedent to judicial review, each adversely affected party shall timely and specifically
challenge a land use authority’s land use decision, in accordance with local ordinance.

Questions:

48. How many appeal authorities does your municipality have?

49. Who are the appeal authorities?

50. And what does each have jurisdiction over?
Example: In the City of West Jordan, the following appeal authorities exist [see the Appendix]:
(1) the City Council for fee appeals; (2) the conditional use appeal/revocation authority for CUP
appeals; (3) the zoning administrator for certain minor appeals or interpretations; and (4) the Board
of Adjustment for other appeals of decisions of city staff and the planning commission.

Practice points:

e Make sure the municipal code clearly defined the role and jurisdiction of each appeal authority.

e Make sure there is an appeal authority for variances and one for fee appeals (this could be the same
appeal authority as the one for appeals of decisions applying/interpreting the land use regulations).



(3) An appeal authority described in Subsection (1)(a):
(a) shall:
(1) act in a quasi-judicial manner; and
(i1) serve as the final arbiter of issues involving the interpretation or application of land use ordinances; and
(b) may not entertain an appeal of a matter in which the appeal authority, or any participating member, had
first acted as the land use authority.
(4) By ordinance, a municipality may:
(a) designate a separate appeal authority to hear requests for variances than the appeal authority the
municipality designates to hear appeals;
(b) designate one or more separate appeal authorities to hear distinct types of appeals of land use authority
decisions;
(c) require an adversely affected party to present to an appeal authority every theory of relief that the
adversely affected party can raise in district court;
(d) not require a land use applicant or adversely affected party to pursue duplicate or successive appeals
before the same or separate appeal authorities as a condition of an appealing party’s duty to exhaust
administrative remedies; and
(e) provide that specified types of land use decisions may be appealed directly to the district court.

Questions:

51. Does your municipality require multiple levels of appeals?

52. Do you allow certain appeals to go directly to district court (without first going to a municipal appeal
authority)?

53. What would you do if in your municipality a land use applicant appealed a decision of your planning
commission, acting as a land use authority, to your appeal authority, and the mayor recently
appointed a former member of the planning commission (who was a part of that decision) to be a
member of the appeal authority hearing the appeal?

Practice points:

e Do NOT require multiple levels of appeals.

e Provide notice regarding your appeals processes to all land use applicants.

e Make sure there is an appeal authority for variances and fee appeals (this could be a different appeal
authority than the one for appeals of decisions applying/interpreting the land use regulations).

¢ A municipality could have different appeal authorities for different types of land use applications.
Example: In the City of West Jordan, the conditional use appeal/revocation authority is the appeal
authority for CUP appeals [see the Appendix].

(5) If the municipality establishes or, prior to the effective date of this chapter, has established a multiperson
board, body, or panel to act as an appeal authority, at a minimum the board, body, or panel shall:
(a) notify each of the members of the board, body, or panel of any meeting or hearing of the board, body, or
panel;
(b) provide each of the members of the board, body, or panel with the same information and access to
municipal resources as any other member;
(c) convene only if a quorum of the members of the board, body, or panel is present; and
(d) act only upon the vote of a majority of the convened members of the board, body, or panel.
Amended by Chapter 385, 2021 General Session

Practice point:
Define how many members of your appeal authority constitutes a quorum.



10-9a-702 Variances.
(1) Any person or entity desiring a waiver or modification of the requirements of a land use ordinance as
applied to a parcel of property that he owns, leases, or in which he holds some other beneficial interest may
apply to the applicable appeal authority for a variance from the terms of the ordinance.
(2) (a) The appeal authority may grant a variance only if:
(1) literal enforcement of the ordinance would cause an unreasonable hardship for the applicant that is not
necessary to carry out the general purpose of the land use ordinances;
(i1) there are special circumstances attached to the property that do not generally apply to other properties
in the same zone;
(ii1) granting the variance is essential to the enjoyment of a substantial property right possessed by other
property in the same zone;
(iv) the variance will not substantially affect the general plan and will not be contrary to the public interest;
and
(v) the spirit of the land use ordinance is observed and substantial justice done.
(b)
(1) In determining whether or not enforcement of the land use ordinance would cause unreasonable
hardship under Subsection (2)(a), the appeal authority may not find an unreasonable hardship unless the
alleged hardship:
(A) is located on or associated with the property for which the variance is sought; and
(B) comes from circumstances peculiar to the property, not from conditions that are general to the
neighborhood.
(i1) In determining whether or not enforcement of the land use ordinance would cause unreasonable
hardship under Subsection (2)(a), the appeal authority may not find an unreasonable hardship if the
hardship is self-imposed or economic.
(c) In determining whether or not there are special circumstances attached to the property under Subsection
(2)(a), the appeal authority may find that special circumstances exist only if the special circumstances:
(1) relate to the hardship complained of; and
(i) deprive the property of privileges granted to other properties in the same zone.
(3) The applicant shall bear the burden of proving that all of the conditions justifying a variance have been met.
(4) Variances run with the land.
(5) The appeal authority may not grant a use variance.
(6) In granting a variance, the appeal authority may impose additional requirements on the applicant that will:
(a) mitigate any harmful affects of the variance; or
(b) serve the purpose of the standard or requirement that is waived or modified.

Renumbered and Amended by Chapter 254, 2005 General Session

10-9a-703 Appealing a land use authority’s decision -- Panel of experts for appeals of geologic hazard
decisions -- Automatic appeal for certain decisions.
(1) The land use applicant, a board or officer of the municipality, or an adversely affected party may, within the
applicable time period, appeal that decision to the appeal authority by alleging that there is error in any order,
requirement, decision, or determination made by the land use authority in the administration or interpretation of
the land use ordinance.
2)
(a) A land use applicant who has appealed a decision of the land use authority administering or interpreting
the municipality’s geologic hazard ordinance may request the municipality to assemble a p of qualified
experts to serve as the appeal authority for purposes of determining the technical aspects of the appeal.
(b) If a land use applicant makes a request under Subsection (2)(a), the municipality shall assemble the panel



described in Subsection (2)(a) consisting of, unless otherwise agreed by the applicant and municipality:
(1) one expert designated by the municipality;
(i1) one expert designated by the land use applicant; and
(ii1) one expert chosen jointly by the municipality’s designated expert and the land use applicant’s
designated expert.
(c) A member of the panel assembled by the municipality under Subsection (2)(b) may not be associated with
the application that is the subject of the appeal.
(d) The land use applicant shall pay:
(1) 1/2 of the cost of the panel; and
(i1) the municipality’s published appeal fee.

Amended by Chapter 434, 2020 General Session

10-9a-704 Time to appeal.

(1) The municipality shall enact an ordinance establishing a reasonable time of not less than 10 days to appeal
to an appeal authority a written decision issued by a land use authority.

(2) In the absence of an ordinance establishing a reasonable time to appeal, a land use applicant or adversely
affected party shall have 10 calendar days to appeal to an appeal authority a written decision issued by a land
use authority.

(3) Notwithstanding Subsections (1) and (2), for an appeal from a decision of a historic preservation authority
regarding a land use application, the land use applicant may appeal the decision within 30 days after the day on
which the historic preservation authority issues a written decision.

Amended by Chapter 434, 2020 General Session

10-9a-705 Burden of proof.
The appellant has the burden of proving that the land use authority erred.

Enacted by Chapter 254, 2005 General Session

10-9a-706 Due process.
(1) Each appeal authority shall conduct each appeal and variance request as provided in local ordinance.
(2) Each appeal authority shall respect the due process rights of each of the participants.

Enacted by Chapter 254, 2005 General Session

10-9a-707 Scope of review of factual matters on appeal -- Appeal authority requirements.

(1) A municipality may, by ordinance, designate the scope of review of factual matters for appeals of land use
authority decisions.

(2) If the municipality fails to designate a scope of review of factual matters, the appeal authority shall review
the matter de novo, without deference to the land use authority’s determination of factual matters.

(3) If the scope of review of factual matters is on the record, the appeal authority shall determine whether the
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record on appeal includes substantial evidence for each essential finding of fact.
(4) The appeal authority shall:
(a) determine the correctness of the land use authority’s interpretation and application of the plain meaning of
the land use regulations; and
(b) interpret and apply a land use regulation to favor a land use application unless the land use regulation
plainly restricts the land use application.
)
(a) An appeal authority’s land use decision is a quasi-judicial act.
(b) A legislative body may act as an appeal authority unless both the legislative body and the appealing party
agree to allow a third party to act as the appeal authority.
(6) Only a decision in which a land use authority has applied a land use regulation to a particular land use
application, person, or parcel may be appealed to an appeal authority.

Amended by Chapter 384, 2019 General Session

10-9a-708 Final decision.

(1) A decision of an appeal authority takes effect on the date when the appeal authority issues a written
decision, or as otherwise provided by ordinance.

(2) A written decision, or other event as provided by ordinance, constitutes a final decision under Subsection
10-9a-801(2)(a) or a final action under Subsection 10-9a-801(4).

Amended by Chapter 126, 2020 General Session

Part 8
District Court Review

10-9a-801 No district court review until administrative remedies exhausted -- Time for filing -- Tolling of
time -- Standards governing court review -- Record on review -- Staying of decision.
(1) No person may challenge in district court a land use decision until that person has exhausted the person’s
administrative remedies as provided in Part 7, Appeal Authority and Variances, if applicable.
2)
(a) Subject to Subsection (1), a land use applicant or adversely affected party may file a petition for review of
a land use decision with the district court within 30 days after the decision is final.
(b)
(1) The time under Subsection (2)(a) to file a petition is tolled from the date a property owner files a request
for arbitration of a constitutional taking issue with the property rights ombudsman under Section 13-43-
204 until 30 days after:
(A) the arbitrator issues a final award; or
(B) the property rights ombudsman issues a written statement under Subsection 13-43-204(3)(b)
declining to arbitrate or to appoint an arbitrator.
(i1) A tolling under Subsection (2)(b)(i) operates only as to the specific constitutional taking issue that is
the subject of the request for arbitration filed with the property rights ombudsman by a property owner.
(ii1) A request for arbitration filed with the property rights ombudsman after the time under Subsection
(2)(a) to file a petition has expired does not affect the time to file a petition.
3)
(a) A court shall:
(1) presume that a land use regulation properly enacted under the authority of this chapter is valid; and
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(i1) determine only whether:
(A) the land use regulation is expressly preempted by, or was enacted contrary to, state or federal law;
and
(B) it is reasonably debatable that the land use regulation is consistent with this chapter.
(b) A court shall presume that a final land use decision of a land use authority or an appeal authority is valid
unless the land use decision is:
(1) arbitrary and capricious; or
(i1) illegal.
(c) (1) A land use decision is arbitrary and capricious if the land use decision is not supported by substantial
evidence in the record.
(i1) A land use decision is illegal if the land use decision:
(A) is based on an incorrect interpretation of a land use regulation;
(B) conflicts with the authority granted by this title; or
(C) is contrary to law.
(d) (1) A court may affirm or reverse a land use decision.
(i1) If the court reverses a land use decision, the court shall remand the matter to the land use authority with
instructions to issue a land use decision consistent with the court’s ruling.
(4) The provisions of Subsection (2)(a) apply from the date on which the municipality takes final action on a
land use application, if the municipality conformed with the notice provisions of Part 2, Notice, or for any
person who had actual notice of the pending land use decision.
(5) If the municipality has complied with Section 10-9a-205, a challenge to the enactment of a land use
regulation or general plan may not be filed with the district court more than 30 days after the enactment.
(6) A challenge to a land use decision is barred unless the challenge is filed within 30 days after the land use
decision is final.
(7) (a) The land use authority or appeal authority, as the case may be, shall transmit to the reviewing court the
record of the proceedings of the land use authority or appeal authority, including the minutes, findings, orders,
and, if available, a true and correct transcript of the proceedings.
(b) If the proceeding was recorded, a transcript of that recording is a true and correct transcript for purposes
of this Subsection (7).
(8)
(a)
(1) If there is a record, the district court’s review is limited to the record provided by the land use authority
or appeal authority, as the case may be.
(i1) The court may not accept or consider any evidence outside the record of the land use authority or
appeal authority, as the case may be, unless that evidence was offered to the land use authority or appeal
authority, respectively, and the court determines that the evidence was improperly excluded.
(b) If there is no record, the court may call witnesses and take evidence.
9
(a) The filing of a petition does not stay the land use decision of the land use authority or appeal authority, as
the case may be.
(b)
(1) Before filing a petition under this section or a request for mediation or arbitration of a constitutional
taking issue under Section 13-43-204, a land use applicant may petition the appeal authority to stay the
appeal authority’s land use decision.
(i1) Upon receipt of a petition to stay, the appeal authority may order the appeal authority’s land use
decision stayed pending district court review if the appeal authority finds the order to be in the best interest
of the municipality.



12

(ii1) After a petition is filed under this section or a request for mediation or arbitration of a constitutional
taking issue is filed under Section 13-43-204, the petitioner may seek an injunction staying the appeal
authority’s land use decision.
(10) If the court determines that a party initiated or pursued a challenge to a land use decision on a land use
application in bad faith, the court may award attorney fees.

Amended by Chapter 355, 2022 General Session

10-9a-802 Enforcement.
(D
(a) A municipality or an adversely affected party may, in addition to other remedies provided by law,
institute:
(1) injunctions, mandamus, abatement, or any other appropriate actions; or
(i1) proceedings to prevent, enjoin, abate, or remove the unlawful building, use, or act.
(b) A municipality need only establish the violation to obtain the injunction.
2)
(a) A municipality may enforce the municipality’s ordinance by withholding a building permit.
(b) It is an infraction to erect, construct, reconstruct, alter, or change the use of any building or other structure
within a municipality without approval of a building permit.
(c) A municipality may not issue a building permit unless the plans of and for the proposed erection,
construction, reconstruction, alteration, or use fully conform to all regulations then in effect.
(d) A municipality may not deny an applicant a building permit or certificate of occupancy because the
applicant has not completed an infrastructure improvement:
(1) that is not essential to meet the requirements for the issuance of a building permit or certificate of
occupancy under the building code and fire code; and
(i1) for which the municipality has accepted an improvement completion assurance for landscaping or
infrastructure improvements for the development.

Amended by Chapter 434, 2020 General Session

10-9a-803 Penalties -- Notice.
(1) The municipality may, by ordinance, establish civil penalties for violations of any of the provisions of this
chapter or of any ordinances adopted under the authority of this chapter.
(2) Violation of any of the provisions of this chapter or of any ordinances adopted under the authority of this
chapter is punishable as a class C misdemeanor upon conviction either:
(a) as a class C misdemeanor; or
(b) by imposing the appropriate civil penalty adopted under the authority of this section.
(3) Prior to imposing upon an owner of record a civil penalty established by ordinance under authority of this
chapter, a municipality shall provide:
(a) written notice, by mail or hand delivery, of each ordinance violation to the address of the:
(1) owner of record on file in the office of the county recorder; or
(i1) person designated, in writing, by the owner of record as the owner’s agent for the purpose of receiving
notice of an ordinance violation;
(b) the owner of record a reasonable opportunity to cure a noticed violation; and
(c) a schedule of the civil penalties that may be imposed upon the expiration of a time certain.

Amended by Chapter 218, 2012 General Session
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PART IT - SELECTED PROPERTY RIGHTS OMBUDSMAN OPINIONS
REGARDING APPEAL AUTHORITIES (with Practice Points)

Advisory Opinion #131 — Lawrence Meadows and Park City

Owner submitted an application to the Park City Planning Commission seeking permission to install a garage
beneath a home which had been designated as historically significant. /d., pg. 3. The application was subject to
Park City’s land management and historic design review codes. Id. The land management code required
conditional use permits for construction on lots where the grade was greater than 30%. /d., pgs. 2-3. In approving
the application, the City determined the natural grade of the lot was only 21% and a conditional use permit was
therefore unnecessary. /d., pg. 3.

A neighboring property owner appealed the City’s determination on seven grounds. /d., pg. 4. The City determined
that two of the issues fell under the jurisdiction of the planning commission while the remaining five fell under
the jurisdiction of the historic preservation board. /d. The neighboring property owner complained to the
Ombudsman that the dual appeals violated Utah Code § 10-9a-701 which prohibits “duplicate or successive
appeals.” Id. The Ombudsman opined that the dual appeals were not duplicative because the two appeal authorities
were reviewing separate issues. Id., pgs. 5-6. Further, because the neighboring property owner did not appeal the
decisions of the appeal authorities, the issue was moot. /d., pg. 6.

Key Practice Points:

1. Ensure that each issue raised on appeal is before the correct appeal authority; and
2. When there are multiple appeal authorities involved, ensure they are not making determinations on the
same issue.

Adyvisory Opinion #130 — Harris J. Creveling and Park City

Individual owned a vacant lot with a steep slope. /d., pg. 2. A conditional use permit was required to build a home
on the lot due to the slope, but other homes in the area had small homes on their lots despite similar slopes. /d.,
pgs. 2-3. Park City’s board of adjustment granted the conditional use permit. /d., pg. 3. The lot required approval
of Park City’s historic district design review board because the lot was located on Main Street in a historic district
in Park City. Id., pgs. 2-3. The historic design board rejected the owner’s application because the building’s
footprint, height, and front steps exceeded what was allowed under Park City’s land management code. /d., pg. 3.
After the historic design board’s decision, the owner sought a conditional use permit as to the issues the historic
design board based its decision. /d. The board of adjustment denied the application. /d. Owner appealed both
denials to the Third District Court. /d. The Third District Court upheld the decision, except as to the height of the
staircase height requirement. /d. The City closed the owner’s application and gave him notice that he had ten (10)
days to appeal. /d., pg. 4.

Park City amended its development standards for steep slopes two years later which would have obviated the
need for a conditional use permit. /d. The owner argued that he had a vested right to approval based on his closed
application of two years earlier. /d. Park City argued that the owner did not have vested status because the
application did not conform to the requirements of the land management code. /d.

The Ombudsman noted that Utah’s “Vested Rights Rule” gave owner entitlement to approval of their land use
application if it “conforms to the requirements of the municipality’s land use maps, zoning map, and applicable
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land use ordinance in effect when a complete application is submitted and all fees have been paid[.]” /d., pgs. 4-
5 (quoting Utah Code § 10-9a-509(1)(a)). Where the owner’s application did not conform to Park City’s land
management code at the time that the Third District Court ruled, the Ombudsman opined that “no vested rights
were created” under the rule. /d., pg. 5. Without vested rights, Park City’s denials of the application were subject
to the same appeal timelines as any other land use decision. /d., pg. 7. Thus, because closure of an application is
a land use decision, owner had ten (10) days to appeal under Park City’s ordinance. /d. Where the owner had
failed to file an appeal in that timeframe, he had no ability to continue to appeal Park City’s earlier determinations.
1d.

Key Practice Points:

1. Upon closure of an application, provide notice to the applicant of their right to appeal; and
2. Changes to zoning ordinances (land use regulations) cannot have retroactive effect. Determinations must
be made on the zoning ordinances in place at the time of the application.

Advisory Opinion #104 — Jeff Love and Park City

An individual owned a property encompassing two lots and portions of two others. /d., pg. 2. The property was
located in a historic district and was therefore subject to Park City’s land management code and historic
preservation code. /d., pg. 3. The owner sold one of the lots which was encroached by a portion of a home situated
on the other lots. /d. The owner and the purchaser of the lot discussed an easement allowing the home to continue
in its current location, but the parties determined that an easement would be too detrimental to the value of the
properties. Id. The owner sought approval to move the home to eliminate the encroachment. /d. Park City denied
the application and the owner appealed to the historic preservation board. /d. The historic preservation board ruled
in favor of the owner. /d.

Several neighboring property owners appealed the historic preservation board’s decision to Park City’s board of
adjustment. /d. Park City code did allow for the movement of historic structures if certain criteria could be met
and the move further the preservation of historic resources. /d., pg. 4. One of those conditions was whether the
structure encroached on an adjacent property and an easement cannot be secured. /d., pg. 5. The board of
adjustment ruled that an easement was available to the owner at the time he divided the property and because of
his close relationship to the purchaser but had failed to pursue the same in good faith. /d., pgs. 3-4.

The Ombudsman opined that Utah law requires ordinances to be strictly construed in favor of the property owner.
Id., pg. 5. The Ombudsman further opined that the board of adjustment’s focus on whether there was a “sincere”
attempt to secure an easement was “not justified by the plan language and intent of the ordinance” because the
statute made no reference to the plans and motivations of the adjacent property owners. /d., pg. 6. Furthermore,
in the Ombudsman’s opinion, movement of the structure furthered the express intent of the ordinance because it
would help preserve a historic structure. /d., pg. 7. Consequently, the Ombudsman opined that the board of
adjustment’s determination was in error. /d., pgs. 7-8.

Key Practice Points:

1. Adhere to the plain language of an ordinance (land use regulations); and
2. Ordinances must be interpreted strictly in favor of the proposed use.
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Advisory Opinion #222 — Joseph White and Tooele County

An individual owned over 100 acres in unincorporated Tooele County. /d., pg. 2. The owner proposed partial
residential development of the property. /d., pgs. 2-3. The proposal required a conditional use permit. /d., pg. 3.
Staft approved the application and recommended approval to the planning commission. /d. Thereafter, various
members of the public objected to the staff report. /d. Nonetheless, the planning commission approved the concept
plan subject to several conditions. /d. Various members of the public appealed the planning commission’s
approval to the Tooele County Commission on six grounds. /d. The owner sought an opinion from the
Ombudsman as to the merits of the third-party appeal. /d.

The appellants first argued that the planning commission had ignored the city attorney’s suggestion that the
planning commission should table a decision on the application until upcoming code changes were implemented.
Id., pg. 6. The Ombudsman opined that there was no error because an application must be decided based on the
code existing at the time of the application and that the planning commission had no obligation to accept the city
attorney’s suggestions. /d. Similarly, the appellants’ second argument that there were known deficiencies in the
county’s planned unit development code failed because Utah law requires a decision based on the code as it exists
at the time of application. /d., pgs. 6-7.

Third, the appellants argued that the county’s regulatory scheme allows staff and the planning commission to
engage in “spot zoning.” Id., pg. 7. The Ombudsman opined that there was no “spot zoning” because all conditions
for approval were met and thus there was no special treatment. /d., pg. 8. Staff and the planning commission acted
within the authority expressly delegated in the code. /d.

Fourth, the appellants argued that planning commission’s determination that the proposed developed would have
no detrimental impact on traffic was not supported by the traffic study. /d. The Ombudsman opined that the
planning commission did not, and was not required to, rely on the traffic study at the concept plan phase of the
approval process. /d.

Fifth, the appellants argued that the staff did not follow proper procedures in failing to holding “a pre-application
conference with the zoning administrator, county planner, county engineer, sherift’s department, fire district, and
health department([.]” Id., pg. 9. The Ombudsman opined that the failure did not manifest as an error in the decision
and therefore did not adversely impact the appellants. /d.

Finally, the appellants argued that the official minutes of the meeting were inaccurate. Id., pg. 10. The
Ombudsman opined that the minutes had no bearing on the decision therefore there was no appealable error. /d.

Key Practice Points:

1. Determinations must be made on the zoning ordinances in place at the time of the application;

2. Be mindful of which phase of the application process the appealed determinations come from; and

3. Take note of any errors in the application process and do not allow any such errors to impact the ultimate
determination.
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Advisory Opinion #128 — Charles D. Crippen and North Ogden City

An auto shop had operated for multiple years out of a home in a residential zone pursuant to a conditional use
permit. /d., pg. 2. Members of the public objected to the conditional use permit at the time it was issued and
during annual reviews claiming that the owner did not adhere to specified conditions. /d., pgs. 2-3. Appellants
appealed the decision to the city council (the appeal authority) who affirmed the continuation. /d., pg. 3.

The Ombudsman opined that because there was no appeal of the initial decision to issue the conditional use permit
within thirty (30) days as set forth in Utah code, that decision was not subject to review. Id., pgs. 3-4. The
Ombudsman further opined that the North Ogden City Code provides the city council discretion to revoke a
conditional use permit due to failure to adhere to the attached conditions, but were not required to do so, even if
there were violations of specific conditions. /d., pg. 4.

Key Practice Point:

1. Similar to North Ogden City, West Jordan City Code allows an administrative law judge (the conditional
use appeal authority) to revoke a conditional permit, but does not require it, even when there have been
violations of the conditions of the permit. See 13-7E-9.

Advisory Opinion #227 — David Green and Harrisville City

An individual requested to rezone his property from residential to commercial. /d., pgs. 2-3. The owner did not
have any present plans for commercial use but submitted a site plan. /d., pg. 3. The planning commission
recommended approval of the site plan and the rezone and the City Council approved the same. /d. The owner
took a variety of actions in furtherance of the proposed commercial use of the property, but those actions stopped
and many years passed. /d. The owner thereafter recommenced his activities relying on the approval from many
years earlier. /d.

The city sought an opinion from the Ombudsman based on concerns raised by members of the public. /d. The
Ombudsman opined that, while the planning commission and city council that approved the applications had
deviated from the requirements of code, the time to challenge those approvals had long passed. /d., pg. 4.
However, the Ombudsman opined that, while the city council did not include “a plan for stage development” with
specific time limitations, the prior approval of the site plan had expired pursuant to city ordinance. /d., pg. 5. The
Ombudsman further opined that, under Utah’s vested rights rule, a developer must proceed “with reasonable
diligence, absent a compelling, countervailing public interest.” Id., pg. 7 (quoting Western Land Equities v. Logan,
617 P.3df 388, 391-96 (Utah 1980)). The Ombudsman opined that the owner had not presented any evidence of
reasonable diligence in the many years that passed between his commercial development activities. /d., pg. 8.

Key Practice Point:

1. Approval of developments should include a plan for stage development with specific time limits, which
are subject to extensions based on reasonable diligence, to clarify when the approval may expire.
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Advisory Opinion #97 — Christine Brown and Weber County

The owners of property in Weber County held a long-standing, but non-descript, right-of-way across an adjacent parcel.
Id., pg. 3. In March 2010, the owners obtained a building permit allowed them to use the right-of-way as a road linking
the property to a nearby cul-de-sac. /d. No notice of the building permit was given to the owner of the adjacent property.
Id. Construction began on the adjacent property in August 2010. /d. The adjacent property owner voiced concerns with
the county who initially told her that no permit was needed to construct the road on her property. /d. During the next
few weeks, the adjacent property owner subsequently learned that a building permit had been issued and filed an appeal
of the issuance of the building permit. /d. In December 2010, the county board of adjustment rejected the adjacent
landowner’s appeal as untimely based on the March 2010 approval. /d.

The Ombudsman opined that the time to file an appeal is based on when the owner received actual or constructive
notice of the decision. /d., pg. 5. However, the Ombudsman further opined that Utah law left the door open for a longer
appeal period in exceptional circumstances. Id., pg. 6. Accordingly, the Ombudsman opined that the adjacent
landowner should be allowed to continue her appeal if she is able to provide evidence that the county provided incorrect
information concerning the issuance of a building permit. /d., pg. 7.

The Ombudsman opined that, if the adjacent property owner is unable to produce evidence that the county provided
misleading information, she could still file a petition for review pursuant to § 801 of the Land Use Development and
Management Acts (LUDMA) or file claims against the county, including constitutional claims. /d. However, the
Ombudsman opined that in order to address the existence and scope of the right-of-way, the adjacent property owner
needed to pursue claims against the holders of that right-of-way.

Key Practice Point:
1. Provide notice to all property owners where the development will be located.

Advisory Opinion #105 — Tom & Debbie Mertens and Salt Lake City

The Mertens purchased property in Salt Lake City which included a building with four residential units which had
been operated for many decades. /d., pg. 2. The Mertens claimed that their purchase of the property was, in part, based
on the rental income the four units would generate. /d., pg. 3. Prior owners in past decades had twice sought variances
that would allow tenants to park in the front yard of the property to meet Salt Lake City’s minimum parking
requirements. /d. The requests for variances were denied. /d. The Mertens received a letter from Salt Lake City
indicating that it recorded a “Certificate of Present Condition” against the Property stating that two of the four units
were illegal. /d. The Mertens submitted a written request for removal of the certificate, but the city responded stating
that its board of adjustment had already ruled that the property was not a legal four-plex. /d., pg. 4. The letter provided
notice of the right to appeal the decision, but the Mertens failed to do so. /d.

The Ombudsman opined that the Mertens could not appeal the decision indicated in the letter or the past decisions of
the board of adjustment. /d., pg. 4. However, the Ombudsman opined that there had been no determination on whether
the four-plex was eligible as a nonconforming use because, where it was unclear whether the board of adjustment had
ever fully evaluated the property’s nonconforming use status, the city was prohibited from relying on its earlier
decisions to deny the Mertens’ claim. /d., pg. 5. The Ombudsman relied on the Utah Court of Appeal holding in Vial
v. Provo City, 2009 UT App 122, that “ambiguity in the case file . . . will be construed against the City.” /d., § 18.

Key Practice Point:
1. Do not rely exclusively on past decisions and always review all evidence available.
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PART III - SELECTED UTAH COURT OF APPEALS OPINIONS
REGARDING APPEAL AUTHORITIES (with Practice Points)

Fuja v. Woodland Hills, 2022 UT App 140, 523 P.3d 203

In 2019, Woodland Hills issued a residential building permit to the owners of the lot adjacent to the Fujas.
1d., 9 2. Some months later, an attorney for the Fujas sent a letter to the city claiming that the structure now under
construction violated the city’s maximum height requirement for residential areas. Id. A week late, the Fujas’
attorney sent another letter raising issues with the average slope of the adjacent lot. /d., § 3. Shortly thereafter, the
attorney for the Fujas sent another letter that included a list of thirteen alleged code violations. /d., 9 4. Each letter
urged the city to take action to remedy the alleged violations. /d.

Shortly after the third letter, the Fujas submitted an appeal to the Woodland Hills Board of Adjustment
asking that the city code be enforced as to the adjacent lot. /d., § 5. Woodland Hills argued that the Fujas’ appeal
was untimely because it was submitted more than forty-five days after the Fujas received constructive notice of
the permit. /d. The Fujas responded claiming that only received notice a month earlier when construction of the
structure began. Id. q 6. The Fujas further argued that they were not challenging the issuance of the building
permit, but rather Woodland Hills purported decision to not enforce city code. /d.

A little more than a week later, the Board of Adjustment issued its decision determining that Woodland
Hills’ purported lack of enforcement did not constitute a land use decision pursuant to Utah Code § 10-9a-
801(2)(a). 1d., § 7. Consequently, the appeal was untimely because the 45 days to file an appeal began when the
Fujas received constructive notice of the permit when construction began many months earlier. /d.

The Fujas filed a Petition for Review with the Utah Fourth District Court. /d., 9 8. In response, Woodland
Hills filed a motion for summary judgment arguing that the alleged failure to enforce city code was not a land use
decision under Utah Code § 10-9a-801. Id., § 9. The court (Judge Lynn Davis) granted the city’s motion finding
that “inaction [of the city] cannot form the basis of a land use decision review” and the Fujas should have pursued
an enforcement action under Utah Code § 10-9a-802. /d., q 11.

The Fujas appealed the district court’s decision arguing that their challenge encompassed both the decision
to issue the initial building permit and the city’s alleged “decision” to allow departures from the permit. /d., § 12.

The Utah Court of Appeals held that when alleged violations arise directly from a municipal land use
decision, the appeal section of the Municipal Land Use, Development, and Management Act (Land Use Act) (§
10-9a-801) applies while the enforcement section of the Land Use Act (§ 10-9a-802) applies when a party seeks
redress from violations that are “not authorized by or embodied in a municipal land use decision.” Id., q 15
(quoting Foutz v. City of S. Jordan, 2004 UT 75, 9 17). The court continued holding that the appeal section of the
state code does not apply when the plaintiffs “do not challenge any decision made under the Land Use Act, but
instead seek enforcement of decision made pursuant to it[.]” Id. (quoting Culbertson v. Board of County
Commissioners, 2001 UT 108, § 30) (emphasis in original).

The court found that the alleged violations were not authorized by or embodied in the issued building
permit. 2022 UT App 140, § 16. Consequently, the appeals section of the Land Use Act did not apply. /d.

The court further rejected the Fujas’ argument that their challenge encompassed the issuance of the
building permit because “it is a complete departure from the arguments raised by the Fujas prior to this appeal.”
Id., q 17. To the extent the argument was properly preserved, the court held that the appeal to the Board of
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Adjustment was untimely because it was submitted outside the 45-day appeal window established in city code.
Id., 9 19. The court found that the Fujas had constructive notice of the issuance of the building permit when
construction commenced months before the Fujas submitted their appeal. Id. Finding that there were not
exceptional circumstances justifying a departure from the appeal window, the Court of Appeals affirmed the
district court’s decision. /d., 9 20.

Key Practice Points:

1. Recognize the difference between appeals of land use decisions and enforcement actions.
a. Is the alleged violation authorized within a land use permit?
1. If yes, then the petitioner is challenging a land use decision and a timely appeal is valid.
il. If no, the land use appeal authority lacks jurisdiction and the petitioner should pursue a
code enforcement action.

2. The time to file an appeal of a land use decision starts when the aggrieved party received constructive
notice. See also Green v. Brown, 2014 UT App 155, 9 25, 330 P.3d 737 (“an appeal period begins to run
from the date that the aggrieved party has actual or constructive notice of a land use decision and is not
tolled by a land use authority's continuing refusal to revoke that decision.”)

a. Constructive Notice — when did they find out about it?
b. Actual Notice — when did they receive formal (written) notice of the decision?

Staker v. Town of Springdale, 2020 UT App 174, 481 P.3d 1044

In January 2017, Staker applied for a conditional use permit to operate his three-acre parcel of land near
Zion National Park into a parking lot. /d., § 2. While zoned as residential, parking lots were allowed as a
conditional use. /d. 9 4-5. After a public hearing, the town planning commission recommended a denial of the
application because surrounding properties could not be adequately screened from view and the proposed parking
lot would commercialize and change the appearance and character of the area. Id., § 7. The town council
subsequently denied the application following a public hearing finding that: (1) the parking lot would
“unreasonably interfere with the lawful use of surrounding properties because it will substantial increase traffic,
activity, and noise in an existing residential neighborhood”; and (2) “create a need for essential municipal
services” including public restrooms. /d. In making its findings, the town council noted that it “relied on the
applicable conditional use standards, the application materials, the Planning Commission’s recommendation and
associated minutes, a memorandum from the Director of Community Development (DCD), and community
input.” Id.

“Staker appealed the denial of the conditional use permit to the Appeal Authority.” Id., § 9. The Appeal
Authority affirmed the denial because there was nothing clearly erroneous in the council’s findings and the
decision was not arbitrary or capricious. /d., 49 10-11. The Appeal Authority specifically determined that there
was substantial evidence that the parking lot would unreasonably interfere with the lawful use of surrounding
properties because the right to quiet enjoyment of one’s property would be disrupted by increase vehicular and
foot traffic and the noise created thereby. /d., q 10.

Staker sought review of the Appeal Authority’s decision in the district court arguing that it lacked support
in the record, was based on incorrect interpretations of law, and gave no consideration to potential mitigating
conditions on the permit. /d., § 12. Staker further argued that the town made the consent of neighboring
landowners a criterion of approval. /d., § 14. The district court denied the petition with prejudice after determining
that there were no incorrect interpretations of law and the decision was based on substantial evidence in the record
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beyond the public opposition. /d., 99 13-14. The district court further found that, while the Appeal Authority’s
consideration of potential mitigating conditions was “less than ideal with respect to details,” there was record that
the potential for mitigation was considered and rejected. Id. § 15.

Staker appealed the district court’s determination that the Appeal Authority’s decision was supported by
substantial evidence, in part, because the Appeal Authority relied solely on “public clamor” in denying the
application. Id., 49 17, 33. Staker also argued that the Appeal Authority’s interpretation of “lawful use” was
overbroad and incorrect. /d., 9 44.

In Part I of its decision, the Utah Court of Appeals determined that the Appeal Authority relied on
substantial record evidence in making its decision, including maps showing the proximity between the proposed
parking lot and surrounding residences, the DCD memorandum, and public input. /d., 99 28-32. The court further
rejected the argument that the Appeal Authority relied solely on public opposition in making its decision where
there was clear record of the other evidence reviewed by the board. /d., q 33. The court clarified that “[i]t is not
improper to ‘solicit’ and rely on [public input] so long as the decision is not solely based on the public’s concern
or consent[.]” Id. (emphasis in original).

The court also ruled that the Appeal Authority made adequate findings concerning the possibility of
mitigating conditions. /d., § 40. The court held that the Appeal Authority’s “decision need not be perfect or even
laudable” and need only clearly articulate the basis for the decision. /d. (quoting J.P. Furlong Co. v. Board of Oil,
Gas & Mining, 2018 Ut 22,9 30 & n. 8). The court found that Appeal Authority properly relied on the planning
commission and town council’s determination that the impact on surrounding properties could not be mitigated
because the properties could not be screened from view. Id., § 41.

In Part II of its decision, the court held that there was in misinterpretation of the term “lawful use.” /d.,
50. The court ruled that the Appeal Authority did not need to look at whether the surrounding properties would
fall into unlawful use, but rather whether a lawful use (i.e. quiet enjoyment of an adjacent property) would be
disrupted. Id. 9 46. Accordingly, the court affirmed the rule of the district court. Id., q 51.

Judge Pohlman dissented from Part I of the majority opinion asserting that there was no evidence that
there was any attempt to measure the impact of the proposed parking lot and thus it was impossible for the Appeal
Authority to determine whether the proposed parking lot’s interference with the quiet enjoyment of adjacent
properties was unreasonable. /d., q 53.

Judge Pohlman also disagreed with the majority that there was sufficient record that potential mitigating
conditions were considered. /d.,  57. Specifically, Judge Pohlman stated that there was no record indicating why
potential mitigating conditions were insufficient. /d., q 59.

Key Practice Points:
1. Make a sufficient record of the recommendations, reports, and other information relied upon in making a

decision.

2. In particular, if there are impacts of a use on surrounding properties, include evidence in the record
regarding the measurement of those impacts on the surrounding properties.

3. Reliance on public comment as evidence in making a decision is proper so long as it is not the sole basis
for a decision.
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APPENDIX — SELECTED WEST JORDAN CITY CODE PROVISIONS
REGARDING APPEAL AUTHORITIES

TITLE 2, CHAPTER 3
BOARD OF ADJUSTMENT

SECTION:

2-3-1: Statutory Board Established
2-3-2: Powers And Duties

2-3-1: STATUTORY BOARD ESTABLISHED:

The board of adjustment is a land use appeal authority and statutory standing committee created pursuant to
the authority provided in the Utah Municipal Land Use Development and Management Act (Utah Code
Annotated sections 10-9a-701 et seq.), and other applicable state and city law. It is organized and governed as
provided in this chapter and in chapter 1, with the following additional regulations:

A. The mayor shall appoint, with the advice and consent of the city council, five (5) qualified persons to be
regular members of the board of adjustment, and one additional qualified person to be an alternate member,
each for a five (5) year term;

B. Term limits for members of the board of adjustment prohibit a member from serving for more than two
(2) consecutive five (5) year terms;

C. Each member of the board of adjustment shall be compensated according to the compensation schedule
adopted by the city council, in the annual budget or as otherwise adopted;

D. The concurring vote of three (3) members of the board of adjustment is necessary to make any decision,
including a ruling to reverse any order, requirement, decision or determination of any administrative official or
agency, or to decide in favor of an appellant; and

E. Decisions of the board of adjustment become effective at the meeting in which the decision is made,
unless a different time is designated in the decision or in the board's rules of procedure. (2001 Code § 2-6-
1501; amd Ord. 19-53, 12-11-2019, Effective at 12 noon on January 6, 2020; Ord. 20-38, 9-30-2020)

2-3-2: POWERS AND DUTIES:

The board of adjustment shall have those powers and duties as set forth in the Utah Municipal Land Use
Development and Management Act, or any successor provision, and city law. These powers and duties
include, but are not limited to:

A. Administrative Decision Appeals: Hearing and deciding petitions for appeals of administrative decisions
regarding the application or enforcement of title 13 of this code.
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B. Variances: Hearing and deciding requests for variances from the terms of title 13 of this code, as
described in title 13, chapter 7, article H of this code, or any successor provision.

C. Nonconforming Uses: Obtaining verification or making determinations regarding the legality of a claimed
nonconforming use or nonconforming building.

D. Administer Oaths; Witnesses: The chairperson or, in the absence of the chairperson, the acting
chairperson, may administer oaths and compel the attendance of witnesses, as authorized in Utah Code
Annotated section 10-9a-701 et seq., or any successor provision, or other applicable provisions of law. (2001
Code § 2-6-1502; amd Ord. 19-53, 12-11-2019, Effective at 12 noon on January 6, 2020; Ord. 20-38, 9-30-2020)

TITLE 13, CHAPTER 4
13-4-12: ZONING ADMINISTRATOR:

A. Designation and Appointment: The development services director may designate and appoint a staff
person who shall be primarily responsible for administering and enforcing the provisions in this title, and
related provisions in titles 14 and 15 of this Code. Such person shall be known as the zoning administrator. The
terms planning director, and/or city planner, if and where used in this Code, shall refer to the zoning
administrator.

B. Powers:

1. Interpretation: The zoning administrator shall interpret this title to members of the public, city
departments, and to other branches of government, subject to general and specific policies established by
the planning commission and city council. Upon request, the zoning administrator shall make a written
interpretation of the text of this title pursuant to subsection C of this section.

2. Administrative Duties: The zoning administrator shall accomplish, or cause to be accomplished, all
administrative actions required by this title, including the giving of notice, holding of hearings, preparation of
staff reports, and receiving and processing of appeals.

3. Negotiation and Advice: The zoning administrator may advise all persons making application for any
project which requires approval by the planning commission or city council for the purpose of seeking
compliance with the requirements of this code and best planning practices.

4. Routine and Uncontested Matters: The zoning administrator may decide routine and uncontested
matters that would normally be heard by the board of adjustment or planning commission. In doing so, the
planning commission and board of adjustment may establish guidelines for the zoning administrator to comply
with in making such decisions.

5. Determination for Uses not Listed: The zoning administrator may make determination as to the
classification of uses not specifically listed in this title.

a. An application requesting such determination shall be filed with the zoning administrator. The
application shall include a detailed description of the use and other such information as may be required.

b. The zoning administrator shall make such investigations as are deemed necessary to compare the
nature and characteristics of the proposed use with those of uses specifically listed in this title and shall make
a determination of its classification based on his investigations. The determination shall state the zone
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classification(s) in which the use will be allowed and whether the use will be a permitted use or a conditional use in
the zone(s).

c. The determination and all information pertaining to it shall be assigned a file number classifying it as an
administrative determination and shall become a permanent public record in the office of the planning and zoning
division, of the development services department.

6. Administrative Relief: The zoning administrator may allow limited relief from the application of certain
standards required by this title. This relief shall be limited to the following:

a. Up to aten percent (10%) decrease of the code requirement for brick or other architectural exterior
materials in the district in which the subject property is located.

b. Up to a five percent (5%) decrease or increase in the off street parking requirements in the zoning district
in which the subject property is located.

c. Upto afive percent (5%) increase in lot coverage or height by a structure, provided such increase does not
result in an increase in approved density, will not result in the decrease in area of any existing parcel or lot, and will
not result in reduction of required yard setbacks.

d. Up to a five percent (5%) decrease in the required area of a residential dwelling.

e. The substitution of landscape screening for fencing requirements provided the purpose and intent of the
requirement is met and all property owners adjacent to where a fence is ordinarily required consent to the
substitution.

f. Up to aten percent (10%) reduction in the required side yard or back yard setback for accessory structures
over ten feet (10') in height.

g. Up to a twenty percent (20%) reduction in planting area widths or landscape buffer area widths. Additional
landscaping shall be added to the site to compensate for any approved reduction in buffer and planting area
widths. In the case of residential buffer width reductions, additional trees within the residential buffer area may be
required, up to the amount of trees required for the original buffer width.

h. An allowed modification of overall landscaping requirements if the proposed modification constitutes an
innovative overall landscaping design which is superior to the landscaping that would result from strict application
of chapter 13 of this title.

i. Up to a sixty (60) day extension of the twelve (12) month limit based on a developer demonstrating that a
project is "under construction" within twelve (12) months of receiving a successful bid under the balanced housing
criteria outlined in subsection 13-8-23C of this title.

7. Findings Necessary to Grant Administrative Relief: Prior to granting administrative relief, the zoning
administrator shall find in writing that all of the following conditions exist for each application for relief:

a. The strict application of the regulation in question is unreasonable or the interpretation is difficult given
the development proposal or the measures proposed by the applicant;

b. The intent of the zoning ordinance regulation in question is preserved; and

c. The granting of the administrative relief will not result in an adverse impact on surrounding properties.
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8. Uncertainties: Where physical or cultural features existing on the ground are at variance with those shown
on the official zoning map, or in case any other uncertainty exists, the location of zone boundaries shall be
determined by the zoning administrator, subject to appeal as provided in this title.

C. Interpretation:
1. Written Interpretation: This section sets out procedures for formally interpreting the text of this title.

2. Application: An application for an interpretation request shall be submitted to the zoning administrator in a
form established by the zoning administrator, along with any applicable fee to cover the cost of processing the
application. No application shall be processed until the application is complete and the required fee has been paid.

3. Action by the Zoning Administrator: Within ten (10) days after the request for interpretation has been
submitted, the zoning administrator shall review and evaluate the request in light of the text of this title, the
official zoning map, the general plan, other relevant interpretations of this title and any other relevant documents;
and render a written opinion.

4. Form: The interpretation shall be provided to the applicant and shall be filed in the official record of
interpretations.

5. Official Record: The zoning administrator shall maintain an official record of opinions interpreting this title.
The record of interpretations shall be a public record and shall be available for public inspection in the office of the
zoning administrator during normal business hours. (Ord. 10-09, 2-24-2010; amd. Ord. 11-35, 11-22-2011; Ord. 13-
07, 3-13-2013; Ord. 14-31, 10-22-2014; Ord. 19-50, 12-11-2019, Effective at 12 noon on January 6, 2020; Ord. 21-
41, 12-15-2021)

TITLE 13, CHAPTER 7, ARTICLE E
APPEAL OF OR REVOCATION OF A CONDITIONAL USE PERMIT

13-7E-8: EFFECT AND EFFECTIVE DATE OF CONDITIONAL USE PERMIT; APPEAL:

A. The approval of a proposed conditional use by the planning commission or the zoning administrator shall not
authorize the establishment or extension of any use nor the development, construction, reconstruction, alteration,
or moving of any building or structure, but shall merely authorize the preparation, filing, and processing of
applications for any permits or approvals that may be required by the regulations of the city, including, but not
limited to, a building permit, certificate of occupancy, and subdivision approval.

B. The decision of the planning commission or zoning administrator shall be final and effective sixteen (16)
calendar days from the date of the decision, unless an appeal is filed pursuant to the procedures in sections 15-5-1,
15-5-3, and 15-5-6 of this code, except that the appeal shall be to the conditional use appeal/revocation
authority, as defined in section 13-7E-9 of this article. A properly filed appeal shall stay the conditional use permit
decision until an appeal decision has been made.

C. The approval of a proposed conditional use permit by the planning commission or zoning administrator shall
authorize only the particular use for which it was issued.

(2009 Code; amd. Ord. 10-09, 2-24-2010; Ord. 23-11, 6-14- 2023)
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13-7E-9: REVOCATION (OF A CONDITIONAL USE PERMIT):

A. The administrative law judge, identified in title 16, shall be the conditional use appeal/revocation authority
unless the mayor designates another individual or individuals to fulfill the responsibilities of the conditional use
appeal/revocation authority.

B. A conditional use permit may be revoked by the conditional use appeal/revocation authority after:

1. Arequest for conditional use revocation hearing ("hearing request"), using the administrative hearing
procedures described in title 16, is submitted by the community development department to the director of
community preservation:

a. There is no requirement for a prior notice of violation or administrative citation to submit a hearing
request; and

b. The community development department shall attach to the hearing request any supporting statements,
documents, and other pertinent information;

2. A notice of hearing is appropriately served upon the alleged violator and property owner as described in the
code, including in title 16; and

3. Ahearing is held pursuant to title 16. All parties shall comply with any other applicable provisions of title 16.

C Any final decision by the conditional use appeal/revocation authority to revoke a conditional use permit shall
require a finding of one or more of the following:

1. The conditional use permit was obtained by fraud;

2. The conditional use for which the permit was granted has been altered,;
3. The conditions of the permit have not been complied with; or

4. Any other reason allowed by law.

D. The final decision of the conditional use appeal/revocation authority may be appealed, by any party to the
revocation hearing, as per sections 15-5-6 and 15-6-1 of this code.

(2009 Code; amd. Ord. 19-50, 12-11-2019, Effective at 12 noon on January 6, 2020; Ord. 23-11, 6-14-2023)
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TITLE 13, CHAPTER 7, ARTICLE G
VARIANCES

SECTION:

13-7G-1: Decision Making Body

13-7G-2: Petition; Required Information
13-7G-3: Variance Criteria

13-7G-4: Burden Of Proof

13-7G-5: Effect Of Approval

13-7G-6: Use Variances

13-7G-7: Conditions

13-7G-8: Limitation On Petitions For Variance

13-7G-9: Expiration

13-7G-1: DECISION MAKING BODY:

Petitions for variances shall be reviewed and a final decision made by the board of adjustment at a public
hearing. The board of adjustment may approve, approve with conditions, or deny a variance request. (2001 Code §
89-5-406)

13-7G-2: PETITION; REQUIRED INFORMATION:

Any person seeking a variance shall submit to the development services department a written petition containing
the following information:

A. An application for a variance on a form provided by the city, accompanied by a filing fee as established by
resolution of the city council;

B. A statement citing specific reasons and justification for the variance based on the criteria established in
section 13-7G-3 of this article;

C. A detailed site plan at a scale of one inch equals twenty feet (1" = 20') or larger, which shows the dimensions
of the lot, building setbacks, existing or proposed buildings on the lot, and adjacent property owners. The area of
the requested variance shall be highlighted on the site plan;

D. If the variance is requested to allow construction of a new building, building addition or structure, conceptual
architectural elevation for such building, building addition or structure; and

E. Alist of all property owners within a radius of three hundred feet (300') of the boundaries of the subject
property. The list shall be based on the most current assessment rolls prepared by the Salt Lake County assessor
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and shall be accompanied by addressed, stamped, envelopes ready for mailing to all names on the list. (2001 Code
§ 89-5-406; amd. 2009 Code; Ord. 19-50, 12-11-2019, Effective at 12 noon on January 6, 2020)

13-7G-3: VARIANCE CRITERIA:

Before approving a request for variance, except in connection with variance requests in an F-P zone (see section
13-6E-10 of this title), the board of adjustment shall make the following findings:

A. Literal enforcement of this title would cause an unreasonable hardship for the applicant that is not necessary
to carry out the general purpose of this title. The board of adjustment shall not find an unreasonable hardship if
the hardship is self-imposed or economic. To determine whether or not enforcement of this title would cause
unreasonable hardship, the board of adjustment shall not find unreasonable hardship unless the alleged hardship:

1. Islocated on or associated with the property for which the variance is sought; and

2. Comes from circumstances peculiar to the property, not from conditions that are general to the
neighborhood,;

B. There are special circumstances attached to the property that do not generally apply to other properties in
the same district and relate directly to the hardship complained of;

C. Granting the variance is essential to the enjoyment of a substantial property right possessed by other
property in the same district;

D. The variance will not substantially affect the general plan and will not be contrary to the public interest; and

E. The spirit of this title is observed and substantial justice done. (2001 Code § 89-5-406; amd. Ord. 10-07, 2-2-
2010)

13-7G-4: BURDEN OF PROOF:

The applicant shall bear the burden of proving that all of the conditions justifying a variance have been met. (2001
Code § 89-5-406)

13-7G-5: EFFECT OF APPROVAL:

Variances run with the land. (2001 Code § 89-5-406)

13-7G-6: USE VARIANCES:

Neither the board of adjustment nor any other body may grant use variances. (2001 Code § 89-5-406)
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13-7G-7: CONDITIONS:
In granting a variance, the board of adjustment may impose additional conditions on the applicant that will:
A. Mitigate any harmful effects of the variance; or

B. Serve the purpose of the standard or requirement that is waived or modified. (2001 Code § 89-5-406)

13-7G-8: LIMITATION ON PETITIONS FOR VARIANCE:

Reapplication for a variance on a lot for which a variance has previously been denied shall not be accepted by the
city sooner than twelve (12) months after the date of such denial. (2001 Code § 89-5-406)

13-7G-9: EXPIRATION:

No variance shall be valid for a period longer than twelve (12) months, unless a building permit is issued and
construction is actually begun within that period and is thereafter diligently pursued to completion, or unless a
certificate of occupancy is issued within that period, or unless a longer time is requested and granted by the zoning
administrator. (Ord. 13-17, 4-24-2013)

TITLE 15, CHAPTER 2
PROJECT PERMIT PROCESSING

SECTION:

15-2-1: Classification Of Review Process Types

15-2-2: Review Process Type |; Administrative Decisions

15-2-3: Review Process Type IlI; Planning Commission Decisions

15-2-4: Review Process Type lll; Board of Adjustment

15-2-5: Review Process Type IV; City Council, Legislative Action

15-2-6: Review Process Type V; City Council, Quasi-Judicial Determination
15-2-1: CLASSIFICATION OF REVIEW PROCESS TYPES:

A. Authority of Zoning Administrator: If not otherwise specified by this code, the zoning administrator shall
determine the proper review process type classification, as described below, for all development permit
applications. If there is a question as to the appropriate review process type classification, the zoning administrator
shall resolve it in favor of the higher classification number.

B. Applicant Choice Between Individual or Concurrent Processing of Applications: An applicant whose application
involves two (2) or more review process types may choose to process these parts concurrently under the highest
numbered classification required for any part of the application, or may choose to process the parts individually
under each of the classifications identified in this title. If the application is processed under the individual
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procedure option, the highest numbered classification must be processed prior to any lower numbered review. For
any action requiring a legislative decision, including a change in the general plan (review process type V), the
legislative decision must be made prior to processing another land use permit application (review process types |
through lll) Exception: fee appeals (type V).

C. Concurrent Type Ill Applications: Review process type Il applications processed concurrently in accordance
with subsection B of this section shall be heard and decided by the board of adjustment.

D. City Council Decision Priority: In applying this section and elsewhere in this title, the city council is the highest
ranking review process type classification, while an administrative decision is the lowest ranked review process
type classification. (2009 Code; amd. Ord. 19-52, 12-11-2019, Effective at 12 noon on January 6, 2020)

15-2-2: REVIEW PROCESS TYPE |; ADMINISTRATIVE DECISIONS:

A. Appropriate Decision Maker and Scope of Section: The appropriate city staff or other city designee as
provided elsewhere in this code has authority to review and decide review process type | permit applications.
These applications and approvals involve minor administrative land use decisions. The focus of this level of review
is verification to determine compliance with this code and other applicable ordinances. Review process type |
actions include the following administrative decisions:

1. Building code review;

2. Fire code review;

3. Impact fees;

4. Engineering construction plans;

5. Sign permits;

6. Home occupation permit;

7. Administrative temporary use permit;
8. Land disturbance permit;

9. Encroachment permit;

10. Zoning code occupancy permit;

11. Business license;

12. Major subdivision final plat;

13. Amended subdivision plat;

14. Street opening;

15. Temporary sign permit;

16. Boundary line and lot line adjustments;

17. Bus benches and shelters;
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18. Minor subdivision preliminary and final plat;

19. Stormwater permit;

20. Final site plan;

21. Sewer code permit;

22. Water code permit;

23. Zoning interpretation;

24. Street name;

25. Preliminary site plans in an M-1 zone (when no change to design standards are requested);
26. A determination of review process type classification;

27. Anissue of conflict between a provision of this title and a provision in title 11, 13 or 14 of this code;
28. Administrative conditional use permits and the associated public hearing;

29. Amended site plan; and

30. Condominium plat, final and amended.

B. Referral to Planning Commission: Any matter identified in subsection A of this section may be referred to the
planning commission by the appropriate city designee decision maker.

C. Applicant Waiver of Further Action: Any person whose application for authorization to develop property has
been referred to the planning commission by the zoning administrator may, in writing, consent to the staff
recommendation and waive further action by the planning commission.

D. Conditions: Any necessary permits will only be issued subject to the terms of this title and other applicable
titles (i.e., titles 11, 12, 13 and/or 14 of this code), and in conformance to any applicable conditions of approval.
(2009 Code; amd. Ord. 10-09, 2-24-2010; Ord. 13-17, 4-24-2013; amd. Ord. 19-52, 12-11-2019, Effective at 12 noon
on January 6, 2020)

15-2-3: REVIEW PROCESS TYPE Il; PLANNING COMMISSION DECISIONS:
ADMINISTRATIVE DECISIONS (A TO G):

A. Preliminary Subdivision Plats: Major subdivisions, condominiums, and condominium conversions require
preliminary subdivision plat review by the planning commission. The planning commission shall act on completed
subdivision plat applications as provided in this title and other applicable titles (i.e., titles 12, 13 and/or 14 of this
code). If the planning commission finds that the proposed subdivision plat complies with the applicable
requirements of this code, its approval of the application may be with or without conditions. If the planning
commission finds that the proposed subdivision plat does not meet the requirements of this code, it shall not
approve the application.

B. Vacating Subdivision Plats: Review, public hearings and public notice of applications requesting vacation of all
or part of a subdivision plat shall be consistent with Utah Code Annotated section 10-9a-608.
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C. Conditional Use Permits: Any conditional use permit application 1 not expressly assigned for administrative
action by the zoning administrator in title 14 of this code must be approved by the planning commission.

D. Preliminary Site Plans: Site plans, except for those in an M-1 and SWQ zone when no changes to design
standards are requested, require preliminary review by the planning commission. The planning commission shall
act on completed preliminary site plan applications as provided in this title and other applicable titles (i.e., titles 12,
13 and/or 14 of this code). If the planning commission finds that the proposed preliminary site plan complies with
the applicable requirements of this code, its approval of the application may be with or without conditions. If the
planning commission finds that the proposed preliminary site plan does not meet the requirements of this code, it
shall not approve the application.

E. Phase Development Plans: Phase development plans shall be approved by the planning commission.
Residential developments seeking to establish approval of density in a planned zoning district shall submit a phase
development plan for each phase, to be approved by the planning commission.

F. Transportation Studies and Other Studies: Official city studies which are not master plans and which are not a
part of or an element to the general plan require planning commission approval.

G. Referral to Staff: Subject to the limitation in subsection H of this section, the planning commission may refer
any matter over which it has jurisdiction to the zoning administrator for review and approval. Such action shall be
taken either by action of the planning commission or pursuant to duly adopted policies or procedures of the
planning commission. The authority for such referrals may be revoked at any time by the planning commission.

RECOMMENDATIONS TO CITY COUNCIL (H):

H. Limitation: Subsection G of this section shall not apply to any action the planning commission is required by
law to take by following other procedures or protocols, including, but not limited to:

1. General plan adoption and amendments;

2. Land use ordinance adoption and amendments;

3. Zoning map adoption and code amendments;

4. Adoption or amendments of any official maps;

5. Ordinances regarding delegations of power to an appropriate appeal authority; and

6. Master development plans. (2009 Code; amd. Ord. 10-09, 2-24-2010; Ord. 13-17, 4-24-2013; § 15-2-4 Ord.
19-52, 12-11-2019, Effective at 12 noon on January 6, 2020; Ord. 22-14, 7-27-2022)

Notes

1 1. See also subsection 15-2-2 A28 of this chapter.
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15-2-4: REVIEW PROCESS TYPE Ill; BOARD OF ADJUSTMENT:

The zoning administrator may initially review and recommend a decision to the board of adjustment for the
following applications:

A. Request for a variance from the terms of the land use ordinances;

B. Expansion of a nonconforming structure;

C. Appeals of property development and zoning code interpretations by a city designee; and

D. Appeals from administrative decisions and planning commission decisions applying the land use ordinances
and regulations. (2009 Code; § 15-2-3 amd. Ord. 19-52, 12-11-2019, Effective at 12 noon on January 6, 2020)

15-2-5: REVIEW PROCESS TYPE IV; CITY COUNCIL, LEGISLATIVE ACTION [Enacting Land Use Regulations]:

The city council shall review and decide the following applications, subject to prior review and action by the
planning commission as otherwise required:

A. Zoning map and code amendments;

B. Establishment of zone;

C. Annexations;

D. General plan map and general plan text amendments, including general plan elements and amendments;
E. Jurisdictional boundary adjustments;

F. Development agreements, including master development plans, reimbursement agreements, and deferral
agreements;

G. Street/right of way vacation; and

H. Modification to design standards. (2009 Code; amd. Ord. 10-09, 2-24-2010; Ord. 19-52, 12-11-2019, Effective
at 12 noon on January 6, 2020)

15-2-6: REVIEW PROCESS TYPE V; CITY COUNCIL, QUASI-JUDICIAL DETERMINATION:

The city council shall review the decisions reached on the following types of applications in its quasi-judicial
capacity. Findings of fact shall be affirmed if supported by substantial evidence in the record developed by the
original decision body. Legal conclusions including the application of this code to facts shall be affirmed if correct:

A. Appeals from a fee charged in accordance with Utah Code Annotated section 10-9a-510.

Ex parte communications with applicants or other parties are not allowed in quasi-judicial matters. (2009 Code;
amd. Ord. 10-09, 2-24-2010; Ord. 19-52, 12-11-2019, Effective at 12 noon on January 6, 2020)
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TITLE 15, CHAPTER 5
APPEALS

SECTION:

15-5-1: General Provisions

15-5-2: Appeals To City Council

15-5-3: Appeals To Board Of Adjustment

15-5-4: Appeal To Board Of Building Appeals
15-5-5: Appeal Of Land Disturbance Permit Decision

15-5-6: Appeal Of Action By Conditional Use Appeal/Revocation Authority

15-5-1: GENERAL PROVISIONS:

A. Application: An application specifying the reasons for an appeal shall be submitted in writing to the
community development department within fifteen (15) calendar days following the administrative decision, along
with any applicable fee required by the consolidated fee schedule. No application shall be processed until the
application is complete and the required fee has been paid.

B. Hearing Procedures: Hearing procedures shall be as set forth in the bylaws, rules, policies, and/or procedures
as may be adopted from time to time by the city council, mayor and/or board of adjustment.

C. Document Filing: All written documents and evidence from the applicant shall be received by the community
development department at least fifteen (15) calendar days in advance of the public hearing.

D. Staff Report: Any staff reports shall be available at least five (5) calendar days prior to the hearing.

E. Burden of Proof ("Error Standard"); and Scope of Review ("On the Record"): The person making the appeal
has the burden of proving that an error has been made and shall present every theory of relief that the person
could raise in district court. The appeal shall be "on the record", not "de novo".

F. Standard of Review: The standard of review is the substantial evidence standard.
G. Appeal Authority: Appeals shall not be used to waive or modify the terms or requirements of this title.

(2009 Code; amd. Ord. 19-52, 12-11-2019, Effective at 12 noon on January 6, 2020; Ord. 23-11, 6-14-2023)

15-5-2: APPEALS TO CITY COUNCIL:

A. Right of Appeal: Appeal may be made to the city council, from a fee charged in accordance with Utah Code
Annotated section 10-9a-510, by filing a written notice of appeal, and payment of a fee as established by
resolution of the city council, with the city recorder within fifteen (15) days from the date such decision,
determination, or requirement was made. Such notice shall set forth in detail the action and grounds upon which
the owner/developer, or other interested persons, deems themselves aggrieved.
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B. Hearing on Appeal: A hearing on the appeal shall be held by the city council within a reasonable time from the
date of receipt of the appeal. Such hearing may, for good cause, be continued by order of the city council. The
appellant shall be notified of the appeal hearing date at least seven (7) days prior to the hearing. After hearing the
appeal, the city council may affirm, modify or overrule the decision, determination, or requirement appealed, and
enter any such order or orders as are in harmony with the spirit and purposes of the applicable substantive code.
The filing of an appeal shall stay all proceedings and actions in furtherance of the matter appealed, pending a
decision of the city council. Appeal of land use fees will be processed in accordance with city council rules, policies
and procedures.

C. Burden of Proof: The person or entity making the appeal has the burden of proving that an error has been
made. (2009 Code; § 15-5-3, amd. Ord. 19-52, 12-11-2019, Effective at 12 noon on January 6, 2020)

15-5-3: APPEALS TO BOARD OF ADJUSTMENT:

A. Right of Appeal: Appeals to the board of adjustment may be taken by any person aggrieved by any
administrative decision or action of city staff or the planning commission on matters pertaining to the
interpretation and application of titles 5, 8 through 15 inclusive, or 17 of this code. The board of adjustment does
not hear appeals on fees or any conditional use decision.

1. The appeal shall be filed within fifteen (15) calendar days following the decision at issue; and

2. The person filing the appeal shall file written notice with community development department specifying
the reasons for the appeal. The community development staff shall, without delay, transmit to the board of
adjustment all documents and records constituting the record upon which the action appealed from is taken.

B. Land Use Decisions: Unless otherwise set forth in this code, land use decisions applying to titles 5, 8 through
15 inclusive, or 17 of this code may be appealed to the board of adjustment.

1. A person may not appeal, and the board of adjustment may not consider, any land use ordinance
amendments, zoning map amendments, future land use map amendments, or general plan amendments; and

2. Appeals may not be used to waive or modify the terms or requirements of this code.

C. Burden of Proof ("Error Standard"); and Scope of Review ("On the Record"): The person making the appeal
has the burden of proving that an error has been made and shall present every theory of relief that the person
could raise in district court. The appeal shall be "on the record", not "de novo", if the decision by the planning
commission or the zoning administrator was based upon substantial evidence in the record; otherwise, the appeal
shall be "de novo".

D. Standard of Review: The standard of review is the substantial evidence standard.

E. Stay of Proceedings: An appeal to the board of adjustment stays all proceedings in furtherance of the action
appealed from, unless the officer from whom the appeal is taken certifies to the board of adjustment after the
notice of appeal has been filed that, by reason of facts stated in the certification, a stay would, in the officer's
opinion, cause imminent peril to life or property. In such case proceedings shall not be stayed except by a
restraining order granted by the district court on application and notice and on due cause shown.
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F. Time and Notice of Hearing: The board of adjustment shall fix a reasonable time for the hearing of the appeal,
give public notice of the appeal as well as notice to the parties in interest, and shall decide the appeal within a
reasonable time. Upon the hearing, a party may appear in person or by agent or by attorney.

G. Reverse of Decision: The board of adjustment, according to its own rules, may reverse any order,
requirement, or determination of an administrative officer and may decide in favor of the appellant.

H. Other Possible Action: The board of adjustment, after reviewing the decision of city staff or the planning
commission, may affirm, reverse, alter, or postpone any determination until further study can be conducted. This
may include referring the matter back to city staff or the planning commission for additional review.

I. Variances: Hearing and deciding requests for variances from the terms of titles 5, 8 through 15 inclusive, or 17
of this code, shall be as described in title 13, chapter 7, article G of this code, or successor provisions.

J. Creation of Record: The board of adjustment shall develop a detailed record with appropriate records,
findings, and conclusions as part of the final order.

(2009 Code; §15-5-4, amd. Ord. 19-52, 12-11-2019, Effective at 12 noon on January 6, 2020; Ord. 21-11, 3-24-2021;
Ord. 23-11, 6-14-2023)

15-5-4: APPEAL TO BOARD OF BUILDING APPEALS:

A. Right of Appeal: Except with respect to notices of violation issued under title 16 of this Code, any person
aggrieved by the action of a building official may appeal from any notice, order, or action of such official to the
board of building appeals by filing at the office of the zoning administrator a written appeal within thirty (30) days
from the date of the order, decision or notice being appealed. The applicant shall follow the appeal procedures
outlined in title 10, chapter 3 of this Code. A decision of the board of building appeals may be further appealed to
the district court, pursuant to section 10-3-9.

B. Burden of Proof: The person or entity making the appeal has the burden of proving that an error has been
made. (2009 Code; amd. Ord. 12-10, 4-25-2012, eff. 7-1-2012; §15-5-6, Ord. 19-52, 12-11-2019, Effective at 12
noon on January 6, 2020)

15-5-5: APPEAL OF LAND DISTURBANCE PERMIT DECISION:

A. Right of Appeal: Any person aggrieved of a final determination of the city engineer in the issuance, denial,
suspension, or revocation of a land disturbance permit may appeal such decision of the city engineer to the board
of adjustment by filing a written appeal with the city recorder within thirty (30) days from the date of the city
engineer's decision. The board of adjustment will give written notice to the city engineer, the appellant, and all
other persons requesting the same, specifying the place, date and time of hearing the appeal.

B. Burden of Proof: The person or entity making the appeal has the burden of proving that an error has been
made.

C. Administrative Enforcement: Notices of violation seeking denial, suspension, or revocation of a land
disturbance permit may be challenged through the procedures in title 16 of this Code. (2009 Code; amd. Ord. 12-
10, 4-25-2012, eff. 7-1-2012; §15-5-7, Ord. 19-52, 12-11-2019, Effective at 12 noon on January 6, 2020)
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15-5-6: APPEAL OF ACTION BY CONDITIONAL USE APPEAL/REVOCATION AUTHORITY:

The final action of the conditional use appeal/revocation authority, as defined in section 13-7E-9, including the
appeal or revocation of a conditional use permit, made pursuant to sections 13-7E- 8 or 13-7E-9 of this code, may
be appealed to the district court for judicial review pursuant to section 15-6-1.

(Ord. 10-09, 2-24-2010; §15-5-8, amd. Ord. 19-52, 12-11-2019, Effective at 12 noon on January 6, 2020; Ord. 23-11,
6-14-2023)

TITLE 15, CHAPTER 6
JUDICIAL REVIEW

15-6-1: JUDICIAL REVIEW OF BOARD OF ADJUSTMENT, CONDITIONAL USE APPEAL/REVOCATION AUTHORITY, OR
CITY COUNCIL DECISION:

Any person aggrieved by any decision of the board of adjustment, the conditional use appeal/revocation authority
(as defined in section 13-7E-9 of this code), or the city council (review process types lll, IV, or V') may have and
maintain a plenary action for relief from any district court whose jurisdiction includes the city; provided, that a
petition for such relief is presented to the court within thirty (30) calendar days after the rendering of the final
decision on the matter in question, or as otherwise required by law.

(2009 Code; amd. Ord. 19-52, 12-11-2019, Effective at 12 noon on January 6, 2020; Ord. 23-11, 6-14-2023)



