“In the Beginning”: Adopting the
General Plan and Land Use Ordinances

CHAPTER 4

Step One: Adopting the General Plan

Once a community decides it wants to do land use planning and regulation, how
does the process get started? In Utah, the first step is to appoint a planning commis-
sion and proceed to adopt a general plan. Every town, city, or county that has land
use controls must have a general plan if it intends to control land uses."

The tendency when a specific issue looms importantly over municipal land use, how-
ever, is for government officials and citizens alike to skip the preliminary steps re-
quired to understand the general plan and the related land use ordinance. Skipping
such is short-sighted. The entire concept of local land use planning was intended to
move from general decision making to making specific lot-by-lot decisions in light
of general community goals. Land use decisions that avoid acknowledging such con-
text are more likely to fail if challenged and more likely to breed cynicism in those
most affected.

An extended discussion of how to create a general plan is beyond the scope of this
discussion; my goal is to help you negotiate the permitting process once the general
plan is in place and the land use ordinances adopted. But it is still worthwhile to
pause at the beginning and describe what a general plan is—and is not.

It should be noted that since cities and counties in Utah are “creatures of statute and
limited in powers to those delegated by the legislature,”* they can only pass land use
laws that are enabled by state statute or “necessarily implied to carry out such re-
sponsibilities.” Where the state laws are specific, the local governments have no dis-
cretion to go beyond them.

As stated above, the general plan is mandatory. As the statute reads:

In order to accomplish the purposes set forth in this chapter, each munici-
pality shall prepare and adopt a comprehensive, long-range general plan for:
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(a) present and future needs of the municipality; and (b) growth and devel-

opment of the land within the municipality or any part of the municipality*

According to code, the plan may provide for:

1.

10.

health, general welfare, safety, energy conservation, transportation,
prosperity, civic activities, aesthetics, and recreational, educational,
and cultural opportunities;

the reduction of the waste of physical, financial, or human resources
that result from either excessive congestion or excessive scattering of
population;

the efficient and economical use, conservation, and production of the
supply of: food, water, drainage facilities, sanitation facilities and other
resources;

the use of energy conservation and solar and renewable energy
resources;

the protection of urban development;

for most municipalities, the protection or promotion of moderate
income housing;

the protection and promotion of air quality,
historic preservation;

identifying future uses of land that are likely to require an expansion
or significant modification of services or facilities provided by each
affected entity; and

an official map.’ [“official map” refers to a plan for future street,
highway, and other transportation improvements].®

The statute concludes that the municipality may determine the comprehensiveness,

extent, and format of the general plan within certain guidelines. Unless otherwise

provided by local ordinance, the general plan is only advisory so any decision related

to it would be almost impossible to challenge legally. The adoption of the plan is re-

ally a conversation about what direction the community wants to go in its land use,

traffic, housing, and other goals. If there is no ordinance mandating that local land

use decisions be consistent with the general plan, there is usually no need to worry
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TR I

Most general plans include a map showing the eventual development of compat-
ible uses throughout the community.

about appealing a general plan decision, as the general plan is only advisory and not
binding, absent an ordinance stating otherwise.”

Counties must also adopt a general plan if they wish to engage in land use planning;
the wording of the statute is somewhat different, though generally similar.®

There is a specific process that must be followed to adopt a general plan, and it must
involve the planning commission. As you will learn in dealing in land use issues, the
planning commission’s role cannot be ignored. Only the planning commission can
propose a general plan, and the city council or county council or commission cannot
approve one without the recommendation of the planning commission.’
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If you are involved in advocating for one side or the other of a controversial land use
decision, take the time to review the general plan and note the guidance it provides
for your situation.

Using quotations from the municipality’s own general plan in support or opposition
of your arguments before a land use panel can be persuasive and will be a signifi-
cant part of the record of the decision if it is appealed and reviewed in litigation or
arbitration. If the local decision-makers ignore a clear directive from the plan, their
decisions may be more effectively challenged as arbitrary and capricious. Often the
consideration of a request for a change in the zoning for a particular property will
include an amendment to the general plan to be certain that there is philosophical
consistency between the plan and the re-zoning, if granted.

Remember, every local government that wants to be in the business of regulating
land use must have a general plan. If the planning department or recorder is un-
able to provide one on request, zoning decisions may be struck down as void and
illegal. If the local officials refuse to provide one, an interested citizen can demand
to review it under the Government Records Administration and Management Act

(GRAMA)."" For more information about GRAMA, see Appendix A.

The general plan is adopted under specific procedures. There must be at least one
public hearing and open discussion to enhance the chances that the legislative deci-
sion by the city council or county commission to adopt the plan represents commu-
nity consensus.'!

Adoption of the general plan is a legislative decision, and the judgments made by
the citizen planners in adopting it are virtually unchallengeable if the relevant stat-
utes are followed.'?

Step Two: The Land Use Regulations

A general plan alone cannot be used to enforce land use controls. The “teeth” behind
the general plan are the land use regulations. Every community which desires to con-
trol land use also must have a land use code." As you would expect, land use ordi-
nances come in all shapes and sizes running from a few pages that regulate uses that
have the most negative impact on a neighborhood to those with complicated overlay
zones that comprise more than half the local code.
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Land use ordinances can be adopted on a temporary basis if property in the com-
munity is unregulated or the legislative body decides that there is a compelling pub-
lic interest in doing so. A temporary land use ordinance (a “TO”) cannot be effec-
tive for more than six months, but the state statutes anticipate that the need for a
quick “time-out” is sometimes important. A “TO” must be adopted by the council
or commission in a public meeting but may be adopted without holding a public
hearing and without the input of the planning commission.'" See more extended
discussion in Chapter 5.

Permanent land use ordinances, on the other hand, can only be imposed after hear-
ings and review by the planning commission and a final vote by the city council or
county commission. Specific times and notice periods are set by statute."”

The land use code and land use decisions made in enforcing it must conform with
the state statute that allows local government to regulate land use. The statutes re-
quire that each community have a zoning map, for example. If that and similar spe-
cific requirements are not met, the land use ordinance may be declared null and
void.'® For example, Weber County’s decision to sell property without a review by
the planning commission, as required by an obscure sentence in the former state
land use statute (now amended), was declared void by the Utah Supreme Court in
2002.7

There are some essential attributes of any land use code. A valid ordinance must reg-
ulate land use and development.'® It must provide enough information that someone
reviewing the ordinance can determine how a given parcel of property is zoned and
how it may be used." The use of properties within a zoning district must be regu-
lated in a uniform manner.?

Land use ordinances are adopted by legislative action, so they are entitled to signif-
icant deference by the courts, as was discussed in Chapter 3. It is very difficult to
challenge the substance of the ordinance. Efforts to invalidate ordinances only suc-
ceed when the local action is unconstitutional or otherwise preempted by state or
federal law. Examples of invalid ordinances would include those which are extraor-
dinarily harsh or clearly prompted by some motivation that the courts have con-
demned such as racial discrimination or interference with free speech.
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The essential thing to know about land use ordinances is that you must read the ordinance
that applies to the issue about which you care. Since each community has its own, there
is no way of knowing how to approach a land use issue without a copy of the local ordi-
nance to review. These are almost universally available online these days, but sometimes
it can take a little digging to find it on your citys website.
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