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Commentary on Zoning Rules and Procedures 
Comments by Don EllioƩ, Clarion Associates, Denver 
Utah Land Use InsƟtute Spring Conference -March 27, 2025 – St. George, UT 
(Transcript edited for clarity) 
 
IntroducƟon by the ULUI – This thoughƞul, pracƟcal and valuable commentary 
on current land use regulaƟon process and content is the work of the naƟon’s 
most experienced and accomplished consultant in the realm of land use code 
wriƟng and pracƟce.  His firm works only for municipaliƟes, but diligently 
aƩempts to include the viewpoints and protect the interests of land use appli-
cants, project neighbors, and other ciƟzens whose quality of life can be signifi-
cantly impacted by land use management.   
 
Don EllioƩ: 

I write development 
codes, and I've done it 
for Clarion Associates 
for 30 years. Before 
that, I was a real estate 
aƩorney for a few 
years. AŌer that, I was 
a planner for the city 
and county of Denver 
for about six years, and since I had a law degree, they allowed me to pretend like 
I was the city aƩorney and write laws. 

And then 30 years doing this (referring to slide 1). All of the dots you see on the 
map there are places where Clarion Associates has worked either on plans or 
codes. I work only on codes, and have done so around the country, from the DC 
area to Long Beach to the SeaƩle area. I do not represent developers. We are not 
a law firm; we are a consulƟng firm. All our clients are public sector. I like working 
with ciƟes and counƟes to redesign their systems, to implement their comp 
plans.  

 

1 



2 

 
 

Now, the first people I want to talk to when I do that is the builders. I don't repre-
sent builders and developers, but they're the ones who build America, and 
they're the ones who know what's wrong in order to fix it. It is very rare that 
communiƟes get up the courage to say, “Okay, this code is so broken, or we have 
such a new and different plan, that we want to rewrite our laws and align our-
selves” – to either fix the problems, or align it with our plan, or both. It's rare for 
people to do it because they're worried what'll happen if you rewrite the whole 
system of laws. 

My comments today are taken from my experience of places who have screwed 
up the courage to say: “We have got to fix something that is not aligned or is bro-
ken.” When you do that, obviously the contract says you'll do a variety of differ-
ent things, but you want to talk to the builders, because they're the ones who 
know why they can't build or are not building what your plan says you want them 
to build.  

This is just my experi-
ence. What I'd like to 
cover today starts with 
some things you do 
know, but I will repeat 
them and assure you 
that, frankly, they apply 
here too. I guess I'm 
probably the color com-
mentary in the middle 
of the room in the mid-
dle of the day. I don't know Utah or Utah law as well as you do. I do know what 
I've learned over 30 years of working in all kinds of communiƟes around the 
country. So I'm going to go up to the 30,000 foot level, and try to talk about what 
I see over 80 different projects around the country. If you like it, say, “Great, we 
have a naƟonal perspecƟve”. If you don't like it, say, “Well, he's from Denver. 
What do you expect?” 
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Trends.  I will talk about some trends briefly, because I can tell from this morning 
(referring to earlier sessions of the ULUI conference), you know much of this 
background. So I will quickly go through some of the major planning trends and 
some of the major housing trends. Some of what I wanted to put in here involves 
conƟnuing local preferences, because every Ɵme I do a code project with a com-
munity, it's very clear each area is unique in terms of what they want. But there 
are some overriding themes, and I want to dwell on those, because when they 
keep coming up over 25 or 30 years, you can say there's some truth here. It may 
vary a liƩle community to community, but by and large, we oŌen get asked to do 
the following things.  They kind of represent something in the human experience, 
I think.  

We'll talk about these 
trends (referring to 
slide 3) and what they 
mean for planning and 
zoning.  People are 
moving South and 
West, and they're mov-
ing in from the coast. I 
recently finished a pro-
ject to rewrite the 
code for Boise, Idaho. 
That's it, in a nutshell. 
They're moving in from the coasts, and they are out pricing the Idaho residents 
for the housing in Boise. That's just macro. It's happening generally all over the 
country. You have an aging populaƟon and we are all experiencing the results of 
that.  

Affordability. We talked about it this morning. It will not be the only thing I talk 
about, but I will talk about it because it is naƟonal. It's everywhere. It is in every 
single place we work.  

 

3 



4 

 
 

Most of us own and live 
in a single-family house 
that's not representa-
Ɵve of the country as a 
whole, and it's geƫng 
less representaƟve of 
the country as a whole.  
And then we have de-
creasing household size 
- the bar chart there 
(Slide 4) just says 
there's an affordability problem everywhere, and Utah's is worse. Colorado, 
where I come from, is there too. We are all in the top level.  

Local Preferences.  Now I'm going to talk about these things, conƟnuing local 
preferences. (Slide 5) This is the preamble. I'm going to talk about three things. I'll 
just say it now, and I'll try to persuade you by the end of the hour that this is real.  

Throughout my con-
sulƟng career, there are 
many things that people 
want to see in their new 
code. And those three 
things I'm going to dwell 
on today. They're more 
of course, because eve-
rybody has their own 
unique policy and local 
preferences. But I rarely, 
if ever, see an RFP to rewrite code that doesn't say we need more housing afford-
ability, we need more sustainable development, and we need a fairer system. 
Those are the three things that come through. 
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Federal policy is part of this, and if you know what's going to go on with federal 
policy, you're much smarter than I am. We don't know. We don't know what the 
administraƟon is going 
to do, except it proba-
bly will not result in 
more money for local 
governments. We 
don't know what the 
state will do in re-
sponse to what the 
federal government 
will do, which is un-
known. And we don't 
know what local government will do in response to what the state government 
does in response to what the federal government does.  

We don't know, so I'm not going to dwell on that, except to say if you're ex-
pecƟng the same or more amounts of money, you are probably mistaken. We're 
going to be facing serious problems with less money dribbling down to deal with 
them. If you think that's wrong, I'll be happy to have a drink with you later, and 
you can explain to me why you think we're going to get more money from the 
federal government, but I don't think I'll have a lot of people taking me up on 
that one.  

Governance, in my 
mind, (and I thorough-
ly enjoyed my career), 
is finding the doable. 
What is doable in this 
economic and poliƟcal 
cultural context? That 
is constrained by 
what's happening in 
demography, housing 

6 

7 



6 

 

trends, voter preferences. As a result, people are not going to do some stuff. 
They  don't vote for elected officials to do some stuff. They're not going to do it. 
There are limits to what they will vote for. Due to federal policy uncertainty, 
that's what we're looking at.  

Art of the Possible.  So 
we must look for the art 
of the possible. That's 
been known to be gov-
ernance for a long Ɵme. 
I frankly don't have a lot 
of paƟence for advo-
cates who get out there 
and say: “It's all about 
housing affordability 
and everything else has 
to be second. It's all about fairness; it's all about bicycles, it's all about alternaƟve 
transit, it's all about historical preservaƟon.” It's just not. It never is. There is al-
ways a balance. And that's enƟrely what government does, is balance compeƟng 
public interests, all of which are valid. And we're looking for what we can do. If 
you thought you were immune from this. You are not. It's exactly what's happen-
ing here.  

Demographics.  Here's 
the demographic we 
see in Colorado, (Slide 
9) and I bet it applies. 
You know, once again, 
we see younger people 
coming to Colorado 
from the coast. Why 
should we pay for high-
er educaƟon when Mas-
sachuseƩs and Texas 
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and California will do it and then they'll move here to ski? So they move here. 
Their parents move here. Their families move here. The businesses move here 
because they need access to talent. None of that's going to change. The only 
quesƟon is, as we heard several people say earlier, where can they afford to live? 
And yes, you are just the same as the rest of the country in terms of an aging 
populaƟon.  

Utah.  This is from Salt 
Lake City, Tribune. 
(Slide 10) The leŌ is 
2010 the right is 2060. 
Those bars are age. The 
yellow is you're geƫng 
more older people. The 
purple at the boƩom is 
you're geƫng fewer 
younger people. Utah 
starts higher, as you all 
know. You have high household sizes, but they are declining. And you know 
what? It's the decline that drives the housing price. It's not where you start. It's 
whether you're going to need more housing as housing sizes decline, as house-
hold sizes decline. It is the people living in smaller groups in the exisƟng housing 
that creates a lot of the 
housing demand. You 
are not immune from 
that just because you 
have high household 
sizes.  

The arrow points in the 
same direcƟon it does 
all over the country. 
You're going to have it. 
None of this is going to 
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change. None of this is going to change. I think everybody in this room knows, 
everybody online knows, but I someƟmes run into ciƟzens who think the issues 
we're having now with affordability are cyclical. They are not cyclical, and I'll talk 
to you about why they're not cyclical.  

Household Size.  None of these pressures are going to change. Household size is 
going to decrease. You now have the highest household size.  That's not a place 
to rest on your laurels, because it's going to head in the same direcƟon as every-
body else is. That is going to drive housing needs. This is something just im-
portant to keep in your head. People say too many people moving here. Yeah, a 
lot of people moving here. Lots of kids. Yeah, lots of kids. You have the highest 
numbers.  

But we are creaƟng a lot of the housing shortage ourselves by our decisions to 
live in smaller and smaller groups by one person, two person households. When 
four people that could have lived in one household decide to live in two different 
households, that generates housing shortage. We have to build a house. Nobody 
moved in, nobody had a child. They chose to live more alone, and that needs an-
other housing unit.  

All of these are valid. But when you say it's migraƟon into the state, that's not 
just it. Much of this is driven by our personal choices and lifestyles as to how we 
choose to live. That creates a lot of this housing change. The need for housing 
maintenance, the need for the uƟliƟes to deal with housing don't decrease be-
cause it's a smaller household. A lot of those numbers stay the same.  

So if you say instead of one four-person house that we're going to have to do two
-person households, the costs went up. The cost per house didn't go down very 
much. They do a liƩle bit because it's a smaller household, but it's a whole other 
housing unit that has to be maintained and serviced over Ɵme.  

Global.  Let’s move on to global and then we'll get to some of these local voter 
preferences. The reason that housing is such an intractable problem in America, 
in my mind, is that it's global forces. (Slide 13) The upper curve, of course, is 
housing prices. The lower one is wages. Housing prices are determined by con-
crete, wood, trucks, transport in Utah. If you can't pay the people, they can't 
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build the houses. Wag-
es are determined by 
whether your job can 
get outsourced some-
where else or not, or 
whether it can be re-
placed by technology.  

Those are global forces 
over which you have 
very liƩle control. And 
that's, I think, the essence of it. There's another curve of this to take a look at it in 
a different way. UnƟl about 1975 when Americans were among the most produc-
Ɵve workers in the world, producƟvity gains went into wages unƟl about 1975. 
Since that Ɵme, workers (the red lower line on Slide 12) have captured less of the 
value of how producƟve they are. The rest of it goes to either technology or own-
ership, the porƟon of our society that owns the means of producƟon.  

That's a dramaƟc change that happened in the ‘70s, and that's another reason 
why wages have not kept up. Because what used to be true, which is that as we 
get more producƟve, the workers and the people who do the work reap that 
through higher wages, has not been true for the last 30 years, basically 40.  

I want you to memorize 
this image, (Slide 13) 
because I think it cap-
tures the whole thing. 
This gets back to my 
earlier point on house-
hold size. We used to 
have lots of people in 
small houses. Now we 
have few people in big 
houses. Memorize this, 
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guys. This has nothing to do with migraƟon. This has to do with household choic-
es and what we expect in a house, and how few people we want to live with in 
that house. This is really important stuff. This is a major cause, in my mind, of the 
housing shortage.  

So again, you're not ex-
empt. Here red is not a 
poliƟcal map. (Slide 14) 
Here red means expen-
sive. Blue means less 
expensive. And there's 
Colorado, Utah, New 
Mexico, Arizona. In Utah 
you got a lot of red. As 
in Colorado. New Mexi-
co has a liƩle bit more 
blue. But the point is, you're not immune from any of these forces.  

Compounding Factors.  Now I do want to move into what I know most about and 
that is zoning -- exclusive, exclusionary zoning. It's a compounding factor. Once 
again, I'm wary of the fact that if all you have is a hammer, every problem starts 
to look like a nail. I write zoning, so I'm very aware of zoning’s role in our prob-
lems. Of course, financing is an issue. Of course, an issue that hasn't come up 
here today, but has 
come up in naƟonal con-
versaƟons, is the lack of 
skilled trades. There is 
an absolute shortage na-
Ɵonally of skilled trades 
- people who know how 
to do the things that 
have to be done to build 
good housing. That's a 
major issue, plus financ-
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ing.  

But I'm going to focus on zoning. Because this is law, and it's local. You know all 
this, so I'm not going to read every bullet (Slide 15), but all these things, lot sizes, 
single household zone only, maximum unit per acre, all are compounding factors. 
I'll talk about that in a while, and then what I call, if not gold plated, silver plated 
subdivision standards. We have just conƟnually raised the bar in the interest of 
quality, every one of which has a cost implicaƟon.  

No one ever goes back and says, “Do we really need this?” Each five years, we 
adopted a new code that made it beƩer, and we tried not to look at the fact that 
it made it more expensive. The single stair thing (allowing more units that are ac-
cessible from a single stairway, which is a code revision that seems to be gaining 
tracƟon) is an excepƟon to that rule. It's a hard fight to go back against anything 
and unwind what you did in the interest of quality and safety. A very hard baƩle. 
I hear that the Colorado single stair bill is on the House floor today. We'll see how 
that goes.  

Basics of housing. I 
won't spend much Ɵme 
on this. There is no es-
caping microeconom-
ics. Read it again, say it 
to yourself when you 
go home at night. 
There is no escaping 
microeconomics. There 
is no soluƟon. I'm going 
to state it in red. More 
housing will not solve this problem, but there is no soluƟon to this problem that 
doesn't involve a lot more housing. You can't do it.  

It has been menƟoned that Utah is 35,000 units short. I think in Colorado we may 
be 90 or 100,000 units short. MulƟply that across the states, in the country, there 
is no smoke and mirrors that makes up for being 35,000 units short of something. 
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There just isn't. The only thing that could possibly bring it down is a plane load of 
money over a huge period of Ɵme which we don't have -- or more supply. That's 
the only thing that can bring it down.  

So this is my favorite 
graphic in all the world 
(Slide 17). It basically 
says this is not that 
hard. The green arrow is 
what the market can 
build. The darker arrow, 
the leŌ, is what needs 
some sort of a help. On 
the green end, the mar-
ket knows how to build 
expensive housing. It doesn't need help, and we drive up the price. I’m not blam-
ing them. I‘m not blaming greed at all. My experience has been that that's a fake 
thing to blame, but we know how to build market rate housing for those who can 
pay more. We're the best in the world at doing that.  

It’s the dark area way over there to the leŌ that takes money. There's no smoke 
and mirrors. Somebody's got to get a tax abatement. They've got to get cash. 
They've got to give it, provide it with money, money that somebody has to take 
from somebody and give to those projects which can then house those with 30 to 
60 AMI. There is no trick there.  

In between where these things overlap is where zoning and development re-
stricƟons can make a difference. And I've considered it part of my job to say, how 
much can I push the leŌ end of that green arrow further leŌ, so that the market 
can do most of this through zoning reform. And the limited money that is availa-
ble to subsidize the dark part of the arrow can be focused on the poorest people. 
That's an important thing that all local governments can do. You've heard some 
examples about it this morning, but this is the macro view of it. If you don't do 
this, the market will never be able to move and cover more of the AMI spectrum.  
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I'm going to move on now to 
some things we haven't talked 
about yet today. I'm going to 
skip over a lot of the afforda-
bility, a liƩle bit go quickly, be-
cause we all know it. And 
then discuss sustainability and 
equity.  

I want to preface this by say-
ing, I'm not making this up. 
Ever since I have wriƩen zon-
ing codes in 1995 people have not -- the local governments I'm working with have not -
- backed away from saying we want more sustainable development.  

I thought in 2009 aŌer the crash, they would say “We just need to build and get our 
housing back. We really don't care about the environment anymore.” Not true. Didn't 
happen. Don't predict it's going to happen.  

And equity is the same way. I've been very aware, not just since 2010 or since George 
Floyd, but since the beginning of my career, that people understand that zoning proce-
dures have unfair outcomes on poor people. And that poor people overlaps women-
headed households, and it overlaps less-abled households, and it overlaps racial and 
ethnic minoriƟes.  

A lot of equity happens through economics. That's what I say to myself at night. You'll 
never find unfair language in a code. It never will have any racial or gender or gender 
language on anƟ-women, anƟ-less-able persons. Yet we know that it's facially neutral 
language that has a disproporƟonate effect on poor people through that economic 
driver. On the very people we would not want to admit to our children we're adopƟng 
rules that are hard on. We wouldn't want to admit that. And yet, we know that a lot of 
equity works through economics.  

Efficiency? Should efficiency be the fourth trend? No, because it's always there. Gov-
ernment is always under pressure to do more with less, to do it faster, to do it beƩer, to 
be more consistent. Fine, but I take that as underlying noise, yes, and we all should 
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push for that, but that's not a substanƟve thing. That is just a general “Yes. Of 
course, government should be as efficient as it can”. 

No Change.  I want to put this up just for the heck of it (referring to the colored 
block on Slide 18). No change. We know that local voter preferences -- one of the 
things that comes up over and over again -- is, “I don't want change”. I had a very 
fulfilling project with the City of Albuquerque several years ago. I'll show a pic-
ture of it, what I learned in the process. Their lead planner said, “You know what 
our city moƩo is? ‘Improvement Without Change’ ”.  We all want it beƩer with-
out changing anything.  

It's not new. Change is hard. You've said it several Ɵmes. I don't need to make 
that point. But you can't take that as the end of the story. I will say this, I love the 
generaƟonal talk earlier this morning. I've been in several meeƟngs where the 
first half hour of the project hearing was older white people like me who own 
their own houses, saying, “I don't like change”. But if you wait long enough, you'll 
get younger people showing up and saying, “I will never be able to live here un-
less you change your rules”. It is a generaƟonal thing. And to be honest, the 
younger people are much more polite than the older people. But you have to 
wait for that to happen. They have to be culƟvated, because those people do ex-
ist. They're just not the first ones up, and they're not the angriest. They are out 
there. I have seen numerous elected officials say, “I'm torn. You both have, you 
all have great arguments, but I'm going to vote with the young people for the fu-
ture of this communi-
ty.”  

That's what they need 
-- poliƟcal cover to 
say: “I'm kind of torn”. 
We've heard both 
sides here. Nobody 
blames you for saying 
you are voƟng for the 
future. They do blame 19 
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you in the room, but as a whole, they're going to say, you voted for the future. 
That's okay. That's your job, actually, to vote for the future, not for the past. So 
affordability, I'm not going to go into too much to do this. You know what the 
concern on affordability is. 

Sustainability. Literally, I 
sƟll don't have RFPs that 
don't want to do these 
things. More reducƟon 
of greenhouse gasses. 
We know how to do that 
through more mixed 
use. We know how to do 
that through shorter dis-
tances, more connecƟvi-
ty. We know all of that, 
more walking and biking connecƟons, more local food producƟon. Not a big con-
tributor, but it is a contributor to equity.  

Equity. And then let's 
talk equity. Planners 
have been worried 
about this for the long 
term. Whatever career 
you work in, if you stare 
at zoning long enough 
you become aware of 
its weaknesses and 
where it doesn't do 
what it says it wants to 
do, or does it poorly or badly. And so there's a rising public concern about this. 

Again, I've made the point. I've organized this presentaƟon around the fact it's 
not new. This is not post 2020.  This is not post 2015; it's not post 2008; this is a 
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long term concern, parƟcularly from planners, but also in the general public.   

We get more RFPs saying that “Zoning is having unintended negaƟve conse-
quences. We need to do something about that.” When housing prices go up and 
other barriers or zoning map issues are not corrected, you are contribuƟng to the 
dispariƟes in income and in wealth and in access to good schools and in access to 
services and opportuniƟes for advancement. So that's why people have been and 
conƟnue to be concerned. Those two covers (Slide 21) are the Planning for Equity 
Policy Guide from the American Planning AssociaƟon and the Equity and Zoning 
Policy Guide. One is about advisory plans. The other one is about zoning.  

I was one of eight authors of the one on the right, the Equity and Zoning Policy 
Guide. We got eight different people who both understood the impacts, but also 
understood how zoning works, to write that policy guide. Policy Guides (PGs) are 
APA’s, official posiƟons on these things. You can get that document and wave it 
around for your elected officials and say, the American Planning AssociaƟon's po-
siƟon on this is this. This is what we should be doing.  

That one on the right (Slide 21) is very unlike the one on the leŌ and all the other 
policy guides that have been wriƩen by APA before, because it's not just general 
language. We as a bunch of authors came in and said, “If you're going to fix zon-
ing, you're never going to find it in the wrong language. You're going to find fa-
cially neutral language that has predictable unfair impacts or predictable anƟ-
poor impacts. Here's 84 places where you will find them, where you can fix it.” 
Nobody can do all 84, we know. But it doesn't help to just say zoning is unfair. Fix 
it. It does help to say this is where the impacts are created, and this is what you 
could do to reduce those impacts.  

More public engagement is great, but it's not enough. I was on the Denver plan-
ning board for six years. Knowledgeable good English speakers who understand 
how local government works and how zoning criteria work, make their point. 
People with less experience, less English skills, less income and less knowledge of 
local government also get up. I know who wins that; I know who wins it almost 
every Ɵme.  
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It is not a maƩer of just “If they're in the room, it would turn out fairly”. I've been 
in lots of rooms where they were in the room. They made their points, and it did-
n't come out in the way I had hoped it would be to redress some of the unfair-
ness in the system.  

So I won't read most of 
this (Slide 22), except to 
say if you are a planner 
or if you are an elected 
official who hires plan-
ners, just realize this is 
not me talking. The 
principles of the profes-
sional associaƟon say 
you are supposed to be 
helping and redressing 
the impacts that plan-
ning and zoning has had on poverty and the perpetuaƟon of poverty and unfair-
ness in our outcomes.  

It's not opƟonal. It's not a good idea by advocates. These are principles that pro-
fessional planners are supposed to be doing. If you don't like them, that's great, 
but don't blame your planner for trying to live up to this any more than you 
blame your lawyer for 
trying to live up to the 
right and duty to zeal-
ously represent their 
client’s interest. It's 
part of their profes-
sional duƟes. That's 
part of the planning 
professions duƟes.  

So planning (Slide 23) 
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needs to go way beyond what we've normally done. I'm separaƟng this into plan-
ning and then zoning. In planning, I'm doing process and substance.  

Public Engagement.  When you're doing your plans, just go way beyond what we 
would normally do to get people into the room. Every code I've wriƩen in the last 
five years goes beyond noƟfying property owners to noƟfying tenants as well. It's 
not that expensive. We don't know who lives where but the post office knows 
who lives where. It's cheap. Get it. Do it. Because they are your residents as well. 
Do them both. You're not freezing out the property owners. But tenants, they 
don't have property rights unless the state's giving it to them. But why are you 
keeping them out? It's a growing part of the American populace. Why shouldn't 
they know what's going on here?  

So reach the tenants. Listen to all of the missing voices. Be prepared to do more 
with less. I'll be happy to have quesƟons on this.  

I am suspicious that online engagement works very well. I think it amplifies the 
voices that would have been there anyway most of the Ɵme. It does not get you 
new voices. Oh, the numbers went up. Yeah, you got more people saying the 
same thing they did before because they don't have to drive downtown and park. 
But that's not necessarily a wider variety of voices that you're geƫng.  

And be aware of AI tools unƟl they improve a lot. I can talk more about that.  

The substance. Try to 
be as realisƟc as possi-
ble. And that's what 
the whole morning has 
been about. I love this 
morning's discussion. 
There have to be ways. 
And I loved Ari and the 
survey results, talking 
to people about how it 
leads raƟonal people to 
understand that we 
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need more housing. And there's not any good reason why you should be exempt 
from this. I know you didn't want to experience your fair share of it, but there's 
no good ethical reason why you should have that right, and those opinions can 
change.  

I was interested in the dynamic discussion up here (during an earlier session of 
the conference). My experience, aŌer a long Ɵme, has been when you face a 
room of people, and there's an angry bunch; you're not talking to the angry 
bunch, you should be talking to the middle of the room. The angry is going to go 
away angry. The rest of the room, you want them to walk out saying “That guy 
was the most reasonable voice in the room”, because in general, people can rely 
on their beƩer insƟncts and can do that. I don't need them to show up in support 
of it, of a new approach, or new project or new code. I need the ones in the mid-
dle who are persuaded to stay home next Ɵme. I need them to stay home and 
not show up in opposiƟon to the whole thing. I need them to just leave the angry 
by themselves. I'm sorry. I don't mean to demean their real concerns about quali-
ty of life, but they are not the only concerns. And to act as if you have to make a 
decision, because they are the angry voices in the room. You know beƩer than 
that. We know beƩer than that, and so you need to let them be angry.  

I'll tell you. I've had a lot of codes adopted around the country when the same 
people who were angry at the first meeƟng are angry at the last meeƟng. Guess 
what? The elected officials listen to how much outreach you've done, listen to 
the compromises you've made, listen to what you've done to try to make it ac-
ceptable. And they look out on the crowd and they say, “It's the usual suspects. I 
don't have to do that. I don't have to go with them this Ɵme. They're there yes; 
they're angry. They were born angry. They woke up angry. They're always angry. 
But they're not making policy. I'm making policy.”  

Mixed Use. So the substance, obviously mixed use. We see almost every com-
mercial zone now allowing housing, having to, basically to open up more land. 
Don't get too focused on verƟcal mixes. Planners are subject to saying, “Oh, I 
want a cafe on the ground floor, and I want the housing above.” There's not 
enough ground floor coffee drinkers for all the ground floor stuff. Don't do that. 
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Horizontal mixed use al-
most makes the same 
environmental and 
walking benefits as ver-
Ɵcal mixed use.  

I've seen codes that say 
verƟcal mixed-use dis-
trict -- verƟcal mixed-
use as a use. It's not a 
use, it's a building type, 
and we've forced too much of it. It hurts the housing market and housing produc-
Ɵon.  

Protect vulnerable areas. This is planning substance. IdenƟfy it. Your city, as you 
all know, or your county is not homogeneous. There are poor areas, there are 
rich areas, you don't have to treat them the same, we can acknowledge zoning 
has hurt some of our poor neighborhoods disproporƟonately.  That does not 
have to conƟnue. Economics is not a black box that says “It's capitalism. It's just 
what happens.” What happens is what your local government allows to happen. 
And part of that is recognizing the past impact and saying we don't want that as-
pect of unfeƩered capitalism to conƟnue, because we can see clearly over Ɵme 
what it's doing so and that's increasing housing prices. Do it.  

Once again, look for facially neutral language.  

So many of the impacts are indirect of our zoning decisions; that’s another equity 
issue, which is that when you up the bar of quality, or you make any neighbor-
hood more exclusive through housing costs, through landscaping requirement, 
through anything, where is that market demand going to go? It doesn't evapo-
rate. I think some people believe it'll go to my neighboring jurisdicƟon, and I 
won't have to worry about it. What it does do is go to where the market will sup-
port it, or the market is forced to accept it some other place because you won't 
allow it in the place where the builder wanted to build them. I'm speaking about 
exclusive zoning. Exclusionary zoning.  
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Exclusionary zoning doesn't usually exclude a use completely. The use goes to 
where it can go because it's meeƟng a market need. We don't look at that. I had 
a lot of discussions on this at the Denver planning board. If we say we won’t al-
low this over here, where will that go? We don't ask that quesƟon, because if you 
baƩed it around, you'd know what would happen to it. It would go to a different 
neighborhood. Is it our policy to have it over there but not over here? If so, that's 
great, but don't ignore the indirect impacts of zoning decision.  

Simple Framework.   
Finally, here's a simple 
framework. When we 
wrote the equity guide 
and, as a general ap-
proach to zoning, I find 
that ciƟzens are kind of 
baffled. They know 
zoning is complex. 
They know that they 
are just upset. They 
don't like it. They think it makes stupid decisions. 

They do have vision, but they don't know how it works. Zoning works by the rules 
and by the procedures and by the map. There are things you can do in each one 
of them. Explaining it to the public helps them break it down into a digesƟble 
pieces.  

Rules.  SomeƟmes I write codes where there's an enƟre part of the code project 
that says: “Let's get the rules right.” This parking requirement needs to go down 
or up. What about the landscaping? What about the uses that are allowed in 
different places? Let's get the rules in each district right.  

Process.  Then we could talk about the process. If every commercial project near 
a residenƟal neighborhood has to step down the heights next to the residenƟal 
neighborhood, then maybe you don't need a public hearing about that project. 
Because you're asking, “What are you concerned about - height?” “Okay, we put 
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it in there”. “What are you concerned about -- lighƟng at night?”. “We put it in 
there.”  

You take away the needs for some of these things and say we have wriƩen them 
in the rules. Now we can simplify the procedures. That saves a lot of Ɵme. This is 
where many of the key improvements in projects happen. The unique thing 
about zoning is that it's not ideas, it's not a plan, it's law. This is where you have 
to say: “That's acceptable; this will be rewarded; that's not acceptable.”  

That's how zoning works, and we've goƩen used to excluding a lot of things with-
out thinking about what happens if we exclude them sequenƟally or make them 
hard to do. But basically, this is the essence of zoning – it’s the rules.  

The procedures can be just as important. 10 years, 20 years ago, before they 
wrote their new code, when Denver asked me “What in our current code is mak-
ing it hard to develop affordable housing?” This was 20 years ago, guys, 20 years 
ago. They were saying, “We need more affordable housing. What is stopping us 
to do that?”  

I talked to the builders, and I said, “What is it? Parking? Height? IncenƟves? Set-
backs? Open space?, Design rules?, What is it? What is it that kills your project?” 
And their answer was “The process. I die on the hillside of discreƟonary 
meeƟngs. Not over rezoning, but trying to get projects approved aŌer I've techni-
cally got the right to do this stuff. If you could get me out of a discreƟonary ap-
proval process for the project -- I'm not talking about zoning, I’m talking about a 
project -- I would give you the parking and the height and all the rest of it.”  

Procedures are essenƟal if you're going to do any one of these things. Make it 
easy to do what you want them to do. Don’t make them go for a public hearing 
every Ɵme. It brings out the worst in people. I'm sorry, but I do believe that. 

The Map.  And finally, do the map last. As soon as I roll out a map, I have lost 
people's discussion about the rules, the incenƟves, and the procedures. They're 
staring at the map. Why? Because it's visual, because they thought that's what 
the zoning was about. And they can focus on their own house and their own 
neighborhood. And I have lost their ability to think about what's fair, what's good 
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for the environment, what's good for affordability, what is a fair rule to allow 
more opportunity in lower income neighborhoods?  

I strongly recommend you, of course, fix the map, but do it last, because people 
can talk about the map beƩer when they know what the rules are in each area 
and how hard it will be, in what hearings or what processes you'll have to get an 
approval.  

Zoning is designed to 
exclude. That's how it 
works. Just be very cog-
nizant of that. We have 
overdone that signifi-
cantly, and that is, in my 
mind, a significant con-
tributor to lots of 
things. Not just to 
affordability, but to sus-
tainability. Because new 
ideas, if you put them through a separate process, are going to get killed. It looks 
different. It smells different. It's not what I expected. So even more sustainable 
types of development get killed through this. Every line that is drawn is a possi-
ble exclusion.  

Zoning can't make you do anything that the market won't support you in doing. It 
can't make you build affordable housing where you can't make it pencil out.  But 
it can stop you from building anything, anywhere that city council tells you not to 
do within the limits of state law. It was designed to exclude. It does that by draw-
ing lines.  

Don't draw more lines than you need to. Don't put more things in the exclusion 
than you need to. And basically it contributes to all these things. I love this pic-
ture (Slide 27). This is the mayor of Albuquerque, poinƟng to a stack of regula-
Ɵons. That's the amount of regulaƟons they had because every neighborhood 
had a plan. Every plan was regulatory. Every plan was a liƩle bit of a novel about 
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the history and the desires and the yearnings of that neighborhood. When you 
added it up with the zoning ordinance, nobody knew what the law was.  

The two on the right (Slide 27) are city council people. One Republican, one Dem-
ocrat, who came back and said: “Let's fix it. We throw all those out.” The result is 
about that big. It's about a zoning code that is not as short as I wanted, but it's a 
whole lot shorter than that. And that was a maƩer of saying, “What are we ex-
cluding that we shouldn't be excluding?” We've taken this drug so long that we 
can't imagine life without this drug. Let's figure out how we can get rid of some 
of these lines.  

Start with an eraser.      
I wish I had Ɵtled my 
next book. “Start with 
an Eraser, Not a Pen”. 
Because we wrote 
these rules. We wrote 
these rules. They were-
n't God given. They're 
not in the Ten Com-
mandments. We wrote 
them. Ever since 1916. 
And if you write them, you can unwrite them. That's what we ought to be doing 
in a lot of these cases. Obviously you need some new ones, but that's not what 
you need nearly as much as geƫng rid of the bad ones.  

Simplify. Focus on reuse and redevelopment. We heard the verƟcal discussion 
this morning about condos. Eighty percent of what we do in most ciƟes is reuse -- 
redevelopment of stuff that's already been built. Most zoning codes are wriƩen 
as if it was a blank sheet of paper, and we get to just wish for what we want in 
that locaƟon.  

Focus on what zoning really does in most communiƟes. That is guide to what 
happens next, not what you wish would have been built in the first place, or a 
picture of your ideal thing. Avoid zoning to a picture. There are lots of great place
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-making tools out there. Form-based zoning is fine. Denver has it. But try to build 
in some flexibility.  

Once you show a picture of how it's going to turn out, you are going to face a lot 
of flak when it doesn't look like that. And the point is, redevelopment needs flexi-
bility to do something you didn't expect. If what you expected could be done, it 
would have been done by now. It takes somebody to see the opportunity that 
wasn't expected there, and that means don't you can't have a picture of it in ad-
vance.  

Allow more types of 
housing.  IncenƟvize. 
Don't overdo the 
ground floor, pedestrian 
spaces. Protect natural-
ly occurring affordable 
housing. This is key.  

How much does the 
housing stock expand 
every year? 2%? 3%? 
1%? When you talk 
about coƩage developments and duplexes, I love it. We want to allow those.  But 
you're playing with new development that is a Ɵny percentage of the housing 
market.  Allowing beƩer use of everything that's already been built addresses the 
vast majority of the potenƟal for housing, allowing more people, dealing with 
more property that way.  

But the point is, you need to be working with what we have. That's why zoning 
needs to focus on that. Greenfield and expanding new housing is a small part. If 
you think we can build ourselves out of affordable housing, you are deluding 
yourself. You can't. It's helpful, but it doesn't get to the volumes of what we need 
in order to solve that problem.  
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(Slides 30 and 31 are 
provided here but were 
not discussed in the 
session.) 

Minimum parking 
standards. We just 
heard the discussion 
this morning about 
parking. I'm not really 
minimizing it, but I will 
tell you naƟonwide the 
number of places that 
are eliminaƟng it or 
substanƟally reducing 
it is growing. Denver 
substanƟally reduced it 
and now it's elimi-
naƟng, I think the 
trend is growing rapid-
ly; that the market can 
do most of this stuff, 
and to the degree it 
can't, it's an unintend-
ed impact.  

But it is not clear we 
should be reducing the 
amount of housing 
that we're con-
strucƟng because of 
car parking spaces. 
And so the number of 
ciƟes that have had problems aŌer they repealed them is a very small number. It 

30 

32 

31 



27 

 

is fear of the unknown.  

CondiƟonal Uses.  Don't have very many condiƟonal uses. This is another thing. 
There are ciƟes that have completely goƩen rid of condiƟonal uses, when you 
write a code based on a plan, decide; It's not acceptable; or it is acceptable; or 
it's acceptable with these condiƟons. Do not have a public hearing on it each 
Ɵme. That is another huge thing.  

Procedures. (Slide 33) 
Expand public noƟce, 
reduce public hearings. 
I want to point this out. 
I call this the trifecta. 
Time, expense and un-
certainty are what kill 
projects. This is the tri-
fecta you don't want to 
win. A lot of codes do 
exactly this. The posi-
Ɵon of the American Planning AssociaƟon is, don't have any more public hearings 
on project approvals that meet zoning requirements. Don't do it. A. Ɵme, B. ex-
pense, C. unpredictability. D. equity. We know who shows up. We know who kills 
projects. We know who doesn't show up and winds up having the projects that 
can't be built some-
where else. It is very 
clear. We went round 
and round about that 
naƟonally. That's where 
it came out.  

ObjecƟve Standards. 
Once again, use objec-
Ɵve standards, remove 
subjecƟve criteria. I 
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would like to go into your code and erase every one of these words: 
“harmonious”, “compaƟble”, “consistent”, “aƩracƟve”, “quality”, and “character”. 
The State of ConnecƟcut has made it illegal to use the word “character” to turn 
down a zoning change.  You have to have another objecƟve reason, because 
that's how someone gets up and says “It's not that I'm not in favor of it. It's just 
out of our community character, so don't do it”. Take the words out. Take them 
out. They're just invitaƟons to argue.  

 

Appeals. The posiƟon 
is, if you appeal, you 
need to have a specific 
reason to appeal, and 
it's an appeal on the 
record. We have a 
growing tendency in 
the West to use appeals 
to delay and hope your 
guy will run out of 
money. Who does that 
hurt? Does it hurt the big builders? It hurts the small builder. That's exactly who 
we want to encourage to be building stuff.  

The zoning map - fewer 
lines. Geƫng rid of red-
lining. That's the one 
thing many ciƟzens 
know about zoning: 
“Let's get rid of redlin-
ing.” But that's very 
hard and very danger-
ous.  

 36 
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We think “If I could just erase the lines between the privileged and unprivileged, 
the black and white --the poor and rich neighborhoods.” But in such an event, 
there's a lot of speculaƟve development that could happen that would hurt ex-
actly the people that we did not want to hurt. I'm not going to go into detail ex-
cept to say it's difficult. Be very careful.  

If you get the rules right and you get the procedure right, you oŌen don't have to 
do a lot with the map. Map changes are great. Some map changes tend to just 
look at an old red line map, like that one from Denver, and erase them and say: 
“They shouldn't have had this disƟncƟon between these neighborhoods. Look, 
one's rich and one's poor. We shouldn't have had different zones.” That can turn 
out really badly for a lot of people involved, not the people that you were trying 
to help when you said 
we need to fix this 
map. 

Final check. And it's 
just a summary slide. 

Colorado LegislaƟon.  I 
do want to say, if you 
want to, we can talk 
about this, but it 
sounds like you did a 
lot more legislaƟvely 
than we did last year in 
Colorado. Two years 
ago, our bill crashed 
and burned. Last year, 
everything got 
through. It was a really 
interesƟng thing, but 
we didn't have 700 
pages, so it must have 38 
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been simpler than what you did. So I'm happy to talk about what Colorado's do-
ing over the last few years, it's been very acƟve in Colorado and trying to figure 
out barriers to affordable housing, perhaps not as acƟve as Utah. 

QuesƟons and Moderator Comments: 

Arthur C. Nelson – 
Moderator You just 
heard the naƟon's fin-
est expert in zoning 
code wriƟng. Thank 
you very much.  

Response to quesƟon 
from the audience    
related to floor area 
raƟos: 

Don EllioƩ: I am not a 
fan of floor area raƟos, and I'm not a fan of dwelling units per acre. Those are 
two of the highly exclusionary things that we do out there.  

If there's a floor area raƟo, if your building envelope would allow you to build a 
three-story building, park it even on surface parking, and put in 10 units that you 
think you could sell or rent in the market, but your open space per unit, or your 
lot coverage says you can only build eight units. What are you going to do? You're 
going to build eight more expensive units, rather than 10 less expensive units.  

The whole point is these are the kinds of things that hold people up. I'm a huge 
non-fan of a couple of factors. Please look carefully at whether that's right. The 
numbers tend to go up or down. If you need open space, require open space, get 
open space, buy open space, require it. But I do think that in many cases, our 
open space per unit -- or our maximum units per acres -- force builders raƟonally 
to build more expensive units and fewer units than we need. 

So I really am not a fan of that, and I'm completely persuaded that the public has 
no ability to visualize. I'm sorry. I don't mean this in a tenor that’s demeaning. So 
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I'll just apologize in advance. We have no ability to tell the difference between six 
to the acre and three to the acre and two to the acre and four to the acre and 
seven to the acre. We're arguing about numbers when a developer or a designer 
could say: “You think seven is unacceptable, let me show you seven.” If we hadn't 
argued about the numbers, you'd find that perfectly acceptable. We don't know. 
It's a number we use. But basically, “units per acre”, most of the public has a very 
hard Ɵme visualizing that. We are provoking arguments over numbers that we 
don't understand. They don't understand. Many planners don't even understand 
the impacts of that number. 

Audience: So what’s the alternaƟve? 

Building envelopes. If you don't have three stories, have three stories. If you 
want to have a lot size, then you say the minimum lot size is for some amount of 
open of lot area. Have setbacks defined, but this is primarily for mulƟ-family. The 
examples I've given you are mulƟ-family examples. How big a building is too big? 
Tell them that. But don't tell them how many units they can have in that building.  

Audience QuesƟon:  How do we incenƟvize tradiƟonal development?   

Don EllioƩ:  There's a tension here. You want integrated, diverse neighborhoods 
and yet the market gets efficiencies by building a lot of the same thing, or at least 
a certain amount of the same thing. In Colorado Springs, we finished wriƟng their 
codes a couple of years ago, and that's a very developer friendly city. It's very 
conservaƟve. But they ended up, we proposed one thing called a flex residenƟal 
zone that basically says there's a range of density you can do. There's a range of 
housing types you can do when you get your zoning, you get to do them all, but 
you are going to have to stay within that density range on that menu of things. 
But you can do what you are going to be able to finance. You could do parts of it 
a single family-owned small lots. You could do parts of it as low-rise apartments 
or duplexes or -- they call them “tall skinny” in Colorado -- small lot single-family. 
But the point is, there are parameters. And before you build, you the developer 
are going to have to bring us a plan about where you're going to put the different 
types of housing. So yes, we will allow you to mix things together. You've got a 
density range, which means you won't get to do it all at the high end, you are go-
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ing to have to decide and build the variety within your plan, or you'll go over your 
cap, or you'll go under your base.  We came up with what's called a flex residen-
Ɵal district.  

That plan is where you're going to put what in order to protect the neighbor-
hoods and get the kind of housing you want. It is administraƟvely approved by 
the planning department. We're not going to have a hearing on that. We're going 
to have a hearing on the box of density and housing types that are going to occur 
here. OŌen the plan will say: “But nothing near the exisƟng edges of this proper-
ty more than three stories”. So protect the surrounding neighborhoods. Other-
wise, you've got a canvas to work with. We proposed that. They loved it. They 
came back and said, “Can we have three of those? Can we have residenƟal flex 
low, residenƟal flex medium and residenƟal flex high?” So that's what they ended 
up doing, to try to give the developers the ability to do liƩle enclaves, but to 
make sure that they think, they think they have a way it's going to work.  

And there were a lot of developers and builders involved in this project. Builders 
want to hit more than one type of the market. But for each type of housing, they 
need a certain type of financing and a certain type of builder, but oŌen they pre-
fer to be able to do different points of the market in the same development. This 
allows them to do that, but it says we won't make you pre-plan it and then come 
back and have to go to city council over and over and over to amend it. You can 
do it once. You do have to show us you're going to play by the rules, but we will 
approve that administraƟvely.  

And if you come back because you got your sold part of the land, you got a differ-
ent builder, and you want to shuffle it around a liƩle bit, fine. That's administra-
Ɵve too. The guard rails to protect the neighborhood around it are built into the 
zone to begin. That's one thing you could do.  
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